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United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States for the 

District of Columbia 

In Equity No. 67637 

Maryland Casualty Company, a Corporation, Plaintiff, 

vs. 

Frank A. Cardillo, Deputy Commissioner, United States 
Employees ’ Compensation Commission, District of Co¬ 
lumbia Compensation District, Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Bill of Complaint for an Injunction 

Filed July 14 1938 

In the District Court of the United States for the District 

of Columbia 

In Equity No. 67637 

Maryland Casualty Company, a Corporation, 1417 K 
Street, Northwest, Washington, D. C., Plaintiff, 

vs. 

Frank A. Cardillo, Deputy Commissioner, United States 
Employees’ Compensation Commission, District of 
Columbia Compensation District, McGill Building, 
Washington, D. C., Defendant. 

To the Honorable Justices of the District Court of the 
United States for the District of Columbia, Holding an 
Equity Court: 
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MARYLAND CASUALTY CO. VS. CARDILLO, ET AL. 


The Plaintiff, Maryland Casualty Company, a body cor¬ 
porate, respectfully represents to the Court as follows: 

1. That said Maryland Casualty Company is a corpora¬ 
tion duly organized and existing under the laws of the State 
of Maryland and doing business in the District of Colum¬ 
bia and elsewhere; that said plaintiff brings this suit in its 
own right as hereinafter set forth. 

2. That the defendant, Frank A. Cardillo, is a citizen of 
the United States and a resident of the District of Colum¬ 
bia, and is sued in his official capacity as Deputy Commis¬ 
sioner, United States Employees’ Compensation Commis¬ 
sion. District of Columbia Compensation District. 

3. That heretofore, to wit, on January 20, 1937, one 
James Najjum, now deceased, w'as, and for some time prior 
thereto had been an insurance agent and solicitor in the em¬ 
ploy of the American National Insurance Company, Gal¬ 
veston, Texas, with local offices in the Colorado Building, 

Washington, District of Columbia. 

2 4. That pursuant to the provisions of an Act of 

Congress approved May 17, 1928, entitled “An Act 
to provide compensation for disability or death resulting 
from injury to employees in certain employments in the 
District of Columbia, and for other purposes”, and of the 
Act of Congress, approved March 4, 1927, entitled, “An 
Act to provide compensation for disability or death, result¬ 
ing from injuries to employees in certain maritime employ¬ 
ment, and for other purposes”, and the further Act of Con¬ 
gress approved May 26, 1934, entitled “An Act to amend 
the Longshoremen’s and Harbor Workers’ Compensation 
Act with respect to rates of compensation, and for other 
purposes”, the said American National Insurance Company 
was insured by a policy of insurance issued by said Mary¬ 
land Casualty Company, whereby said Maryland Casualty 
Company undertook and agreed to pay such compensation 
to the employees of said American National Insurance Com¬ 
pany and their dependents, as might be lawfully awarded 
under the said Acts of Congress for accidental injuries or 
death arising out of and in the course of employment, and 
said policy of insurance was in full force and effect on the 
aforesaid 20th day of January, 1937. 

5. That on to wit, said 20th day of January, 1937, the said 
James Najjum, received certain injuries as a result of an 
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altercation between the said James Najjum and one Law¬ 
rence Ricker and Robert Meinzer. That on the 6th day of 
February, 1S37 the said James Najjum died. 

6. That on, to wit, March 29, 1937, a claim of compensa¬ 
tion under the aforesaid Acts of Congress was filed in the 
office of the said Deputy Commissioner Cardillo by Mary 
Najjum, on behalf of herself, alleging that she was the 
widow of James Najjum, against said American National 
Insurance Company; that thereafter the plaintiff gave due 
notice to said Deputy Commissioner that liability of 
3 the plaintiff to said alleged widow of said deceased 
under said Act of Congress was denied, and requested 
a hearing, as in said Acts provided, which hearing was 
thereafter granted and had before said Deputy Commis¬ 
sioner on April 26, 1938; that a transcript of the testimony 
taken at said hearing and a copy of the stipulation between 
counsel for the plaintiff and defendant and a copy of Answer 
of Insurance Carrier to Employee’s Claim for Compensa¬ 
tion are attached hereto and prayed to be made, taken and 
read as a part hereof. 

That at said hearing it was denied by the plaintiff that 
the said James Najjum sustained an injury arising out of 
and in the course of his employment within the meaning of 
the aforesaid Acts; that it was denied that the relationship 
of employer and employee existed at the time of the in¬ 
juries ; that it was denied that at the time of the alleged in¬ 
juries, the employee was performing services growing out 
of and incidental to his employment; that it was asserted 
that the injury was due to intoxication of said employee; 
that it was asserted that the deceased was on a party of his 
own, in no way connected with his work; that it was asserted 
that before the injury the deceased had left his employment 
and w’as engaged in a personal party not connected in any 
way with his occupation; that it was denied that the rate of 
wages as set forth in the claim was correct; that as a result 
of the evidence adduced at said' hearing and on June 16, 
1938 the said Deputy Commissioner found as an established 
fact “that the deceased employee was intoxicated at the 
time he was placed in the automobile, but that the injury 
causing death did not result solely from intoxication; that 
the criminal risk or hazard to which he was subjected was 
peculiar to, and increased by, his employment as an insur- 
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ance collector; that the assault and robbery were directed 
against him because of said employment; that the in- 

4 jury and death arose out of and in the course of the 
employment”; upon which finding of fact the said 

Deputy Commissioner awarded compensation to the 
claimant, Mary Najjum. A copy of this Finding of Fact 
and Award of Compensation are attached hereto as a part 
hereof. 

8. Yet, at aforesaid compensation hearing, the only facts 
presented by the claimant to establish her claim were as fol¬ 
lows : 

That the deceased had been employed as an industrial in¬ 
surance solicitor and agent, for a period of a few months. 
That his duties consisted of collecting premiums and writ¬ 
ing policies. That he had fifty or sixty collection calls a 
week to make, among the poorer class. This his route or 
debit was entirely in the Southwest section of Washington, 
District of Columbia. That he usually worked from 8:00 
a. m. to 7:30 p. m. or 8:00 p. m. That on "Wednesday night 
of each week he was required to report to the office in the 
Colorado Building to settle, and he usually reached home 
after settling at about 8:00 p. m. or 9:00 p. m. That his 
superior, on Wednesday, Inauguration Day, January 20, 
1937, waited at the office for him to report until 10:00 p. m., 
but he did not do so. That the last time his superior saw 
him was that morning when he supposedly went out on his 
debit to finish up with the calls he had. That his activities 
during this day were not accounted for until 4:00 
p. m. or 5:00 p. m., when he called at the home of a customer 
in a drunken condition and attempted to collect a premium, 
which she refused to pay because he was drunk. Between 
7:00 p. m. and 8:00 p. m. he appeared at the home of another 
customer. ‘ ‘ He usually came at about 3:00 p. m. He was 
drunk and had apparently been drinking heavily because he 
was staggering right much. I was frightened so I paid him 
quick and he left”. This customer had sold him ale at her 
place of business in the past. That his superior made 

5 an investigation and knew of two calls he had made 
on January 20,1937. That at 3:30 a. m. January 21st, 

1937 he was brought home by a stranger and he had the odor 
of whiskey about him, he was dazed, incoherent, his clothes 
were wet and muddy, blood was streaming down his face 
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which was swollen and disfigured. That his son was handed 
a note which said, “This man found on road in Capitol 
Heights, apparently beaten by someone and left. Mr. Alfred 
E. Jones, who brings him home, did so to help him. Mr. 
Najjum does not know who was with him before he was 
beaten. Signed 0. T. Poore, J. P.” He was taken to his 
room and undressed. No doctor was called. In response to 
his son’s questions, he stated “I am tired”. He had no 
money, his watch was missing and some attempt had been 
made to remove his ring. Later in the morning he was 
again questioned by his son; he could remember only up to 
a certain time and everything after that was blank. He re¬ 
membered he had worked on the debit, but he could never 
remember, during his entire illness, the time or the details 
of his injury, nor time he had last worked. At about 10:30 
a. m. January 21, 1937, when he still failed to report, his 
superior called and went to his home and was informed by 
the deceased that he could not remember what had hap¬ 
pened to him, that he had lost his collection book and money 
—he did not know how much of company’s and how much 
of his own personal funds he had. He stated “I had not 
collected so much that day”. The deceased was taken to 
the hospital that day where he remained about a week. That 
he was brought home for three days, returned to hospital 
and died. That deceased had been in the habit of drinking. 
It was shown that his superior would fire a man for not re¬ 
porting to make his weekly settlement or for drinking on the 
job. It was shown that one Ricker was convicted on a plea 
of manslaughter and one Meinzer was convicted on 
6 a plea of second degree murder in connection with 
the death of the deceased. 

The facts presented by this plaintiff were as follows: 

That deceased at 8:00 p. m. appeared at the home of 
another customer in a drunken condition and collected sixty 
cents. That he usually collected between 2:00 p. m. and 
4:00 p. m. from this customer. He stated he was with friends 
in a car who were waiting for him across the street. That 
deceased called at home of another customer between 4:00 
p. m. and 5:00 p. m., who did not pay him because he was 
drunk. That he did not have his collection book. He was wet 
and staggering. That deceased called at the home of another 
customer at 7:00 p. m., who refused to pay him also because 
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he was drunk. He walked zigzag and had to be helped out 
of a puddle of water he had fallen into in the customer’s 
yard. Deceased stated at the time that he had been drinking. 
At about 7:30 p. m. the deceased called at the home of 
another customer, who paid him ninety-five cents and noted 
he was drunk. At about 9:00 p. m. deceased was seen 
leaning against a car stop at New York Avenue and North 
Capitol Streets, Washington, District of Columbia— a point 
out of his territory. He then fell or slid down car stop post. 
He was drunk. He was picked up from the gutter, assisted 
by several young men to their car, but before they could 
get him in he fell twice. As soon as he got in car he wanted 
women and something to drink and stated that he did not 
want to go home. They drove around block and stopped at 
a liquor store, where deceased got out of car and went in 
with these men to buy a pint of whiskey. The deceased fur¬ 
nished the money—one dollar. They then proceeded to the 
home of Morris Wolf, 1251 Eye Street, Northwest, Wash¬ 
ington, District of Columbia (one of the three men) and let 
him out about 11:00 p. m. At this time deceased was on 
back seat with one Ricker and Meinzer, while Wolf 
7 sat on front seat with Eunice Gerardi, who was driv¬ 
ing. On reaching Wolf’s home he noticed deceased 
taking a drink with his companion in the rear seat. That 
while witness was in car with deceased he demanded drink 
and women continually and refused offers to be taken home. 
He did not solicit any insurance or mention same. That 
deceased rode around with Ricker, Meinzer and Gerardi 
and thereafter bought five gallons of gasoline for the sum of 
one dollar for the car at Bennings Road and Central Ave¬ 
nue, Northeast, Washington, District of Columbia. That 
they continued out Central Avenue toward Marlboro, Mary¬ 
land. That they were headed for a small beer place near 
that point. On the way out the deceased and Meinzer got 
to fighting in the rear seat and witness described the cause 
in the following language, “Robert said he got funny, and 
something or other happened, and I think that Robert told 
him to cut it out, and he kept it up, and Robert told him to 
cut it out three or four times, and then they started fight¬ 
ing”. That witness later stopped car because she could 
not drive any more and Ricker put deceased out of car on 
ground. Ricker then drove car back to Washington in time 
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for witness to meet a girl friend at 12:00 o’clock midnight. 
On way back witness learned Ricker and Meinzer had taken 
two dollars from deceased. That on January 21, 1937 at 
about 2.00 a. m. deceased was found lying on his back on 
road near Capitol Heights, Maryland by a passerby, who 
notified police. It was raining. Deceased was asked where 
he had been and how* he got there and answered, “I don’t 
know. I don’t know”. He was dazed. The police took the 
deceased in charge and questioned him for half an hour or 
more and he was unable to tell them where he had been or 
what had happened. They found his empty billfold about 
fifteen feet from where he was lying. It was upon this evi¬ 
dence and the testimony of all other available witnesses that 
said Deputy Commissioner awarded compensation. 

8 9. Plaintiff says that this claimant is not entitled 

to the award of compensation dated June 16, 1938, or 
any award under the provisions of the Acts of Congress 
aforesaid; that said award is not in accordance with law, but 
is arbitrary, capricious and contrary to law and is based 
upon speculation, guess, conjecture, surmise and is incon¬ 
sistent with established facts; that there was no evidence 
whatsoever that the said Mary Najjum is the surviving wife 
of the deceased; that there was no evidence whatsoever that, 
“deceased was injured while performing services as an in¬ 
surance solicitor and agent for the employer”; that there 
was no evidence whatsoever that the injury and death arose 
out of and in the course of the employment; that there was 
no evidence whatsoever that the assault and robbery was 
directed against the deceased because of his employment; 
that there was no evidence whatsoever that deceased at or 
about 9:00 o’clock p. m. was standing at a car stop “waiting 
for a street car to take him to the office or to his home”; 
that there was no evidence whatsoever that the injuries did 
not result solely from intoxication; that there was no evi¬ 
dence whatsoever that deceased collected on the day he was 
injured, “from twelve to fifteen dollars in premiums from 
policy holders on his debit”; that there was no evidence 
whatsoever that deceased was robbed of any collections 
which he had made; that there was no evidence whatsoever 
that “the criminal risk or hazard to which he was subjected 
was peculiar to and increased by his employment as an in¬ 
surance collector”; that there was no evidence whatsoever 
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that employer furnished deceased with medical treatment; 
that there was no evidence whatsoever that deceased died as 
the result of an injury within the meaning of the Act; that 
on the contrary, the evidence adduced all show's conclu¬ 
sively, and without any evidence whatsoever to the 
9 contrary, that said deceased’s injuries were caused 
by deceased’s owm willful act of leaving his employ¬ 
ment and embarking upon a frolic of his own, in now’ise con¬ 
nected w’ith his employment, in violation of his employer’s 
instructions, and which did not further his employer’s busi¬ 
ness or interests in any way. 

10. Nevertheless, the plaintiff says that it will be com¬ 
pelled to pay the compensation awarded as aforesaid un¬ 
less this Honorable Court shall suspend or set aside said 
award through its mandatory injunction or otherwise by an 
appropriate decree to be entered therein. 

11. Inasmuch as, by the award of the Deputy Commis¬ 
sioner a substantial part of the award of compensation is 
payable in one lump sum forthwith, and inasmuch as the 
plaintiff believes, and, therefore, avers, that from the cir¬ 
cumstances of this case it wdll be unable to recover back 
from said claimant any sum paid to her pending the final 
determination of this suit, the purpose of this bill will be 
largely defeated and the plaintiff’s irreparably damaged, 
should it be obliged to make said payment, pending the final 
determination hereof. 

12. The plaintiff further says that the only remedy which 
it has in the premises is through the interposition of this 
Honorable Court as provided in the aforesaid Acts of Con¬ 
gress, and plaintiff further says that it has no adequate and 
complete remedy at law. 

Wherefore, the premises considered, the plaintiff respect¬ 
fully prays as follow's: 

1. That process may issue herein directed to the afore¬ 
said defendant, Frank A. Cardillo, Deputy Commissioner, 
United States Employees’ Compensation Commission, Dis¬ 
trict of Columbia Compensation District, requiring him to 

appear herein and answrer the exigencies of this Bill, 
10 but not under oath, answer under oath being hereby 
expressly waived. 

2. That the defendant be temporarily restrained and 
after hearing enjoined pendente lite from enforcing or at- 
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tempting to enforce, the aforesaid award of compensation. 

3. That this Honorable Court direct the said Frank A. 
Cardillo, Deputy Commissioner, as aforesaid, to transmit to 
this Court a full and complete transcript of all the records, 
papers, orders and testimony taken before the said Deputy 
Commissioner in this case. 

4. That upon final hearing this Honorable Court may 
wholly suspend or set aside the said award of said Deputy 
Commissioner Cardillo. 

5. And for such other and further relief as the exigencies 
of the case may require and to the Court may seem just and 
proper. 

MARYLAND CASUALTY COMPANY 

By CHARLES B DeSHAZO 
Attorney 

District of Columbia, ss: 

I, Charles B. DeShazo, being first duly sworn on oath de¬ 
pose and say that I am one of the attorneys for the afore¬ 
said Maryland Casualty Company, a corporation, and am 
duly authorized to make this affidavit; that I have read the 
foregoing Bill of Complaint for an Injunction subscribed 
by said corporation through me, as one of its attorneys, and 
know the contents thereof, and that I verily believe the facts 
herein stated to be true. 

CHARLES B DeSHAZO 

Subscribed and sworn to before me this 14th day of July, 
1938. 


(Seal) 


CLARA B STOWELL 

Notary Public , D. C. 
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Claimant 
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Maryland Casualty Company, Insurance Carrier. 


Transcript of Testimony at Hearing 
Before Honorable R. J. Hoage 
Deputy Commissioner for the District ot Columbia 

April 26,1938. 

12 Index 



By the 







Deputy 






Name of Witness 

Comm ’r 

Direct 

Cross 

Re-Direct 

Re Cross 

Print 

James Joseph Najjum, Jr. 


0 

14 

19 


14 

William Bernard McMahon 

34 

*>»> 

29 



30 




41 



35 

Louise Fletcher 


52 

54 

58 


40 

Charlotte Smith 


60 




45 

Orrice L. Murdock 


01 

05 



46 



00 

73 



49 

Viggo H. Larsen 


77 




56 

Readus M. Frye 

91 

ss 

91 

93 


65 




92 



65 

Sergeant Albert Erskine 


94 

98 

102 


66 

Marguerite Krause 


105 

106 

109 


73 

Henry H. Turnburke 


110 

112 

114 


75 

William M. Carrico 


115 

117 



78 

Morris Wolf 

139 

120 

129 

137 

138 

91 

Eunice Constance Gerardi 

159 

141 

14S 

157 

158 

102 





15S 


101 

Rupert B. Helms 


168 

171 



106 


9 


MARYLAND CASUALTY CO. VS. CARDILLO, ET AL. 


11 


13 Endorsed: Filed Jul 14 1938 Charles E. Stewart, 
Clerk 

United States Employees ’ Compensation Commission 
For the District of Columbia 

Before Honorable Frank A. Cardillo, 

Deputy Commissioner for the District of Columbia 

No. 10907-1 Fatal. 

Mrs. Mary Najjum (Janies Najjum, deceased employee), 

Claimant, 

vs. 

American National Insurance Company, Employer, 
Maryland Casualty Company, Insurance Carrier. 

Transcript of Testimony at Hearing 

# * # 

Pursuant to notice, this matter was heard before Honor¬ 
able Frank A. Cardillo, Deputy Commissioner, United 
States Employees' Compensation Commission, Washington, 
D. C., on the 26th day of April, 1938, at 10 o’clock a. m. 

APPEARANCES : 

William T. Hannan, Esquire, in behalf of the claimant; 

Charles B. De Shazo, Esquire, in behalf of the respon¬ 
dent. 

14 The Deputy Commissioner: This hearing is upon 
the application of the claimant, Mary Najjum, who, 

as widow of the deceased James Najjum, has filed a claim 
for death benefits. 

As alleged in the claim, the claim arises from the death 
of James Najjum, who died on February 6,1937, as a result 
of injuries sustained on January 20, 1937, while he was in 
the employ of the American National Insurance Company. 

According to the information filed, the deceased was em¬ 
ployed as a life insurance salesman by the American Na¬ 
tional Insurance Company, and the death, which occurred 
on February 6,1937, was caused by subdural hemorrhage of 
the brain, traumatic, with a contributory cause given as ex¬ 
haustion. 




12 MARYLAND CASUALTY CO. VS. CARDILLO, ET AL. 

Mr. De Shazo, will you state for the record the grounds 
upon which this case is controverted? 

Mr. De Shazo: Yes. I want to add to that controverted 
notice several grounds. 

The first is that the injuries did not arise out of and in the 
course of the employment. The second is that the injury 
was due to intoxication. The third is that the claimant was 
on a party of his own, in no way connected with his work. 
Fourth, before the accident, the claimant had left the em¬ 
ployment and was engaged in a personal party not con¬ 
nected in any way with his occupation. 

Mr. Hannan: If the Deputy Commissioner please, we 
would object to the second and third grounds as being un¬ 
timely. They were not presented earlier, hence we 

15 have not been given ample opportunity to prepare to 
meet those defenses. We have come prepared to 

meet the defense given at the time this claim was filed. 
There has been plenty of opportunity since the time these 
matters came to the knowledge of the insurance company 
for the insurance company to have interposed these de¬ 
fenses other than at this time. 

The Deputy Commissioner: Well, in a way I think you 
are right. I think we should have been advised of the rea¬ 
sons upon which this case was controverted so that you 
could be prepared to present your case. In any event, how¬ 
ever, since you have not, I will, if it is necessary, give you 
a further opportunity to present additional evidence on the 
grounds as now indicated. 

Mr. De Shazo: But, as I understand it, these grounds 
will remain as my objections to the claim? 

The Deputy Commissioner: Well, they are in the rec¬ 
ord. 

Mr. De Shazo: All right. 

Mr. Hannan: May I note my objection to those grounds? 
The Deputy Commissioner: Yes. You may proceed 
with your first witness. 

Mr. De Shazo: Before we start, I think we ought to 
check up on our witnesses to see who are here. I have had 
quite a number of witnesses called, but I do not think all of 
them are present. Some of them I can account for, 

16 but I do not know what has happened to some of the 
others, and I do want to make provision to have theii 

testimony in the record before the case is closed. 
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The Deputy Commissioner: The entire day has been al¬ 
lowed for the hearing of this case, so if some of your wit¬ 
nesses are not here at present you ought to make some ef¬ 
fort to have them here before the end of the day. 

Mr. De Shazo: I want to come to an agreement. All of 
them were subpoenaed. Sergeant Tolson telephoned me 
this morning and informed me that he is a witness in a 
criminal case in the District of Columbia Court. He said 
that if I would call him by telephone when I needed him, he 
would come down then or tell me when he would be able to 
come during the day. 

Eunice Gerardi, another witness whom I had called, is 
not here. She was subpoenaed, and I will need her. I do 
not know what has happened to her. What effort do you 
suggest I should make now? 

The Deputy Commissioner: Let us wait and see whether 
she comes in before the day is over, unless you have some 
way now to check up and determine whether you can get 
her in here. 

Mr. De Shazo: Mrs. Lena High, I am informed, is in a 
hospital and is unable to attend. She was subpoenaed. I 
am perfectly willing to take her testimony at a time when 
she is able to come. I will agree to take her testi- 
17 mony at some other time if Mr. Hannan will agree 
to that. 

Sergeant Erskine is in Capitol Heights. He promised to 
be here this morning. In case he does not come, I should 
like to make some arrangement to take his deposition. 

The Deputy Commissioner: He has not been sub¬ 
poenaed ? 

Mr. De Shazo: No, he is in Capitol Heights. 

The Deputy Commissioner: His name does not appear 
in the list of witnesses? 

Mr. De Shazo: No. He does not live in the District of 
Columbia, but he agreed to come into the District to testify. 
We saw him yesterday afternoon. 

The Deputy Commissioner: Let us see what we can do 
today. 

Mr. De Shazo: Alfred E. Jones was subpoenaed. We 
had a wrong address on him originally. 

Those are the only witnesses I have missing, and I would 
like to have their testimony in the record before the hearing 
is concluded. 
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The Deputy Commissioner: You may renew your re¬ 
quest before the termination of the hearing. 

You may proceed, Mr. Hannan. 

Mr. Hannan: I will call Mr. James Najjum. 

Thereupon James Joseph Na.jjum, Jr. was called as a 
witness for and in behalf of the claimant, and, being then 
and there duly sworn by the Deputy Commissioner, 

18 assumed the witness stand and, upon examination, 
testified as follows: 

Direct Examination 

By Mr. Hannan: 

Q. What is your full name? A. James Joseph Naj¬ 
jum, Jr. 

Q. What relation did you bear to the deceased? A. Son. 
He w T as my father. 

Q. Going back to January of 1937—to January 20, 21, 
and the days thereafter—please tell us what you know con¬ 
cerning the injury and death of your father. First of all, 
tell us how he was employed. A. Well, he was employed as 
an agent of the American National Insurance Company, 
and this particular injury took occasion on a Wednesday, 
as I understand it. 

All the agents are to report to the office at weekly—every 
Wednesday night they sort of made settlement at the office 
of the insurance company, and this happened to be Inau¬ 
guration Day, this particular Wednesday, January 20. 

WTien I came in that night I retired early myself, so I 
didn’t attach anything to his not coming in at that particu¬ 
lar time. I had a bad cold at that particular time, so I had 
to retire earlier, and the next thing I remember was when 
they had brought my father in from the justice of the 
peace’s office out in Capitol Heights. 

19 Q. WTio brought him in? A. Some—I don’t know 
the fellow’s name. It was a lad out at the justice of 

the peace that particular morning. He had brought a note 
from the justice of the peace out there saying—I don’t re¬ 
member the exact words of the note, but saying to the effect 
that they had found him in an unconscious condition some¬ 
where around that particular vicinity. 

Q. In what condition was your father when you first saw 
him? A. He was in a very dazed condition, and his clothes 
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were all wet and muddy, and blood streaming down his 
face, and his face was very brutally beaten up and swollen, 
and his eyes, and he was very much disfigured all around 
his face. He was pretty incoherent. I mean he was more 
or less in a very dazed condition, and this lad handed me a 
note, and I read it, so I immediately took him upstairs. As 
soon as he came in, I immediately took him up to his bed¬ 
room and undressed him. 

His body was very cold. I mean his flesh was very icy, 
like he had been out some time in the rain that night. 

I tried to the best of my ability to resuscitate him and to 
beat some circulation into his body, and my mother at that 
time—she washed his face with an antiseptic solution—his 
eyes, his head—and we got hot water bottles to try to put 
some heat into his body at that time. 

Being so late in the morning— 

20 Q. (Interposing) What time was it? A. I think 
it was approximately around about 3:30 in the morn¬ 
ing when the lad brought him in from the Capitol Heights 
office. 

By the Deputy Commissioner: 

Q. Are you speaking of January 20 or January 21? A. 
Well, that is on the morning of the 21st. I didn’t call the 
doctor, as I said, due to the lateness of the hour in the 
morning, because from what I understood they revived him 
out there, and I didn’t think anything was so very impera¬ 
tive—I mean of an imperative nature—that would demand 
the attention of a physician immediately, so we tried to get 
some information out of him as to the state of his condi¬ 
tion, and the only thing he said—“I am tired.” 

By Mr. Hannan: 

Q. Raise your voice, please. A. He said, “I am tired,” 
and that, “I have been working,” and that is all he said 
that he could remember at that time. 

So, I didn’t question him any further at that time, seeing 
his condition, but tried to put him to rest and to sleep for 
a couple of hours in the morning. Of course, on arrival of 
the doctor the next day— 
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By the Deputy Commissioner: 

Q. (Interposing). What was the next day? A. 

21 On the 21st—I mean the same day. 

He said he must go to the hospital immediately, so 
he was taken down to the hospital, at Sibley, and placed 
there in a room. 

By Mr. Hannan: 

Q. Did your father remain in a dazed condition? A. 
How long do you mean ? 

Q. Just how long was he in that condition? A. Well, 
when he was brought in that morning, and when he awoke 
the next morning, he had—let’s see; I can’t recall with 
clarity how long his dazed condition did last. 

Q. Did it continue throughout that day? Did he seem 
to be dazed throughout the rest of that day? A. Well, of 
course, I would say he was not his normal self physically. 

Q. Of course, with all that injury he could not have been 
his normal self, but did he continue to be in a dazed condi¬ 
tion? Did he react to your questions? A. I would say 
more or less, yes. 

By the Deputy Commissioner: 

Q. I do not understand your answer. Did he act in a 
dazed condition, or did he react to your questions? A. 
Well, we questioned him, and he said he couldn’t remem¬ 
ber only up to just a certain time, and everything after that 
was blank to him. He remembered, as far as he 

22 could, that he was working on his debit at that time, 
and any other information we were not able to 

gather. I mean the particular incident itself, as to the 
exact time of it—I mean during his entire illness at that 
time—it could not be recalled with clarity to the hour, or 
anything, but I am just giving the general substance of the 
whole thing at that time. 

By Mr. Hannan: 

Q. How long did your father remain in the hospital? A. 
He was entered— 

Q. (Interposing) Approximately. A. He was entered 
Thursday, if I remember correctly. 
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Q. That is, Thursday the 21st? A. And Friday afternoon 
I got a call to the hospital to come down immediately. I ar¬ 
rived at the hospital, and he was having a convulsion at 
that particular time. 

We had him moved to another room, and the family phy¬ 
sician had called in another physician to give him a spinal 
tap in order to relieve the pressure from his brain. He 
feared at that time that it was a concussion or hemorrhage 
of some nature. He was not, of course, quite positive at 
that particular time. So, that evening, the same evening, 
Friday, the spinal taps were given, and his condition ral¬ 
lied. 

As I should say, he was given the last sacraments Friday 
night due to his very grave condition as it appeared then, 
and he was continuing having those convulsions 

23 even after the spinal tap. They decreased and finally 
subsided altogether, I believe, by Saturday morning, 

and Saturday he was rallying all the time. Sunday he was 
in fair condition. The doctors were much—appeared to be 
much gratified with the change he had taken. The spinal 
taps themselves had given him a certain amount of nor¬ 
malcy. 

Q. When was he brought home? A. Let’s see. I am try¬ 
ing to think of the exact date when he was brought home. 

Wouldn’t your records here—I mean the discharge from 
the hospital—show on them when he was discharged? I 
think he was reentered again the following Sunday. I 
think he was discharged Wednesday afternoon. 

Q. That would have been the Wednesday following the 
Wednesday of his injury? A. Approximately. 

Q. You say he reentered the hospital on Sunday? A. He 
reentered the following Sunday, but I am not very positive 
about that record, but you can verify it with the hospital 
records. They have the whole entry of dismissal at the 
place there. 

As I would say, he was at home all the time and under 
the care of a physician, and diet, and so forth, and his con¬ 
dition changed Saturday night. Sunday morning he 
seemed to be sliding back into a stupor, a coma, 
again. 

24 The doctor left us a message that in case he would 
appear to be changed in that manner, to notify him 
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immediately, which we did, and he immediately had him re¬ 
entered at the hospital on Sunday. 

Q. Was that coma or stupor anything like or similar to 
the condition in which you first found him on that Wednes¬ 
day morning? A. I would say, being a man of no experi¬ 
ence, it appeared to be substantially the same thing. I 
mean, not being a medical man, I couldn’t exactly diagnose 
a thing like that. 

Q. Did your father make any further comment on the 
cause of his injuries? A. No, the substance of all his com¬ 
ment and our queries to him was that lie was working at the 
time. The last thing that he remembered was that he was 
working. 

Q. Did he ever ask you or ask anyone else where his 
debit book was? A. If 1 understand correctlv, Mr. McMa- 
hon— 

Mr. De Shazo (interposing): I object to what lie under¬ 
stands Mr. McMahon did. I want to know what lie knows. 

The Deputy Commissioner: I did not hear him finish his 
answer yet. 

The Witness: He asked me about the debit book in this 
case. 

By the Deputy Commissioner: 

25 Q. Who did? A. Mr. Ilannan asked me about the 
debit book. 

Q. What is your answer? A. I understand the debit 
book was not found; in fact, I know it wasn’t found. Mr. 
McMahon had talked to him at the hospital, I believe, while 
he was at the hospital. 

Q. Who is M r. McMahon ? A. That is the superintendent 
of the company for whom lie worked. 

Mr. Hannan: He will be here as a witness. 

Tlie Witness: He got together with him and asked him 
about tin 1 names of certain persons. 

The Deputy Commissioner: As long as Mr. McMahon is 
going to lie a witness here, those questions can be asked of 
him when In* conies. 

The Witness: I guess that should be left to him. 

By Mr. Hannan: 

Q. Did your father say anything to you about whether 
or not he had been robbed? A. Xo. When we undressed 
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him that night when he came in, we didn’t pay any particu¬ 
lar attention—1 mean as to whether he had any monev witli 
him, or anything at all; we were just concerned with his 
physical well-being at that time. 01' course, it came up 
later that he didn’t have any money with him, and after 
later going through his clothes we found out he 

26 didn’t have any money with him, and his watch was 
also missing. 

He had a large ring on his linger—on the small linger 
—which was broken at that time, which appeared to be, as 
far as we could surmise—some attempt had been made to 
take it off. 

Q. We cannot hear you; you are lowering your voice. A. 
I say, at that time, of course—we found out later—I don’t 
want to repeat the testimony— 

Q. He had a watch? A. Yes. 

Q. Was the watch missing? A. We have never been 
able to locate the watch. 

Q. Had your father had that watch on the day when he 
left his home? A. Yes, he alwavs carried the watch around 
with him. To the best of my knowledge, he had it with him 
that particular day, and we haven’t been able to locate it 
since that incident. 

Mr. Hannan: You may inquire. 

Cross Examination 
By Mr. De Shazo: 

( t ). When was the last time you had seen your father be¬ 
fore he was brought home? A. I was on duty that day 
there, ushering at one of the stands for llu* inaugural pa¬ 
rade. Of course, I had to leave early that day. In 

27 fact, I don’t believe I saw him at all that particular 
day there. 

(,). You did not see him at all that particular day? A. 
I don’t believe I did. 

Q. So, you never saw the watch on him either. 

What time did he usually come into his home on Wednes¬ 
day nights? A. 1 don’t know exactly what time it was. 

Q. When did he usually come in ? When he had attended 
these meetings in the past, what time had lie usually come 
in? A. 1 don't know; about S or !); 1 don’t know exactly 
the time. 1 mean I never paid any attention to it. 
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Q. But as nearly as you can approximate it, it was be¬ 
tween 8 and 9 o’clock? A. Somewhere around there. 

Q. At night? A. Yes, sir. 

Q. On the night when he came home, you say, someone 
brought him there to your house? A. Yes, sir. 

Q. You were given a note? A. Yes, sir. 

Q. Would you recognize the words of that note? Are 
these the words of the note? 

“This man found on road in Capitol Heights, ap- 

28 parently beaten by someone, and left. Mr. Alfred 
E. Jones, who brings him home, did so to help him. 

Mr. Najjum does not know who was with him before he 
was beat. 0. T. Poore,” inititals “J. P.” 

This is on the stationery of Oscar Poore, Justice of the 
Peace, 1850, Capitol Heights, Prince Georges County, 
Maryland. 

Is that substantially what the note said? A. I remember 
the engraving on the stationery, but he didn’t—I mean—to 
the best of my ability, somewhere in that nature. 

Q. Was it something along that line? A. Something 
along that line, yes. 

Q. You said your father said he did not know what had 
happened to him; is that right? A. That night when he 
came home? Well, he wasn’t able to recall what had hap¬ 
pened to him. The last thing he remembered, that he was 
working. 

Q. Did he specify what time that was? A. As far as I 
remember, I don’t remember him saying any specific time. 

Q. So, you do not know whether it was early in the af¬ 
ternoon, early in the evening, or when it was that he was last 
working, according to his statements? A. No, I wouldn’t 
know what time he was working, according to his state¬ 
ments, as far as I know. 

29 Q. Did your father take a drink once in a while? 
A. Yes. 

Mr. Hannan: I make objection to that at this time, in 
line with my objections made before. 

The Deputy Commissioner: The objection is overruled. 

Mr. Hannan: I note an exception. 

By Mr. De Shazo: 

Q. He did? A. Yes. 

Q. How often did he take a drink? 
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Mr. Hannan: You may answer. 

The Witness: I may answer that? 

The Deputy Commissioner: Yes. 

The Witness: Well, occasionally, once in a while. I 
wouldn’t say he took it with any great regularity. He was 
not a regular drinking man. 

By Mr. De Shazo: 

Q. But he would take a drink once in a while? 

Mr. Hannan: If you please, I object to this cross exami¬ 
nation as not being wdthin the scope of the original exami¬ 
nation. 

The Deputy Commissioner: The objection is overruled. 

By Mr. De Shazo: 

Q. Did you ever know him to be intoxicated? 

The Witness: Am I to answer that? 

30 By the Deputy Commissioner: 

Q. Do not ask questions. You answer the questions un¬ 
less I tell you not to. A. I have known him to be drinking; 

I don’t know what you call intoxication. 

By Mr. De Shazo: 

Q. But it was apparent that he was drinking? A. Yes. 

Q. What would he do on those occasions? A. Do you 
mean his— 

Q. (Interposing) What were his general actions when 
he was drinking? A. Oh, he would appear to be in a jovial 
mood. 

Q. How often did that occur, that you know of? A. Oh, 

I couldn’t give you a direct, categorical answer to that. 

Q. Approximately, if you know. A. Oh, once in a while; 

I wouldn’t know how often it would be. 

Q. Once a year? A. Substantially; something like that. 

I didn’t keep track. 

Q. Did you get close to him when he was brought home 
that night? A. Yes, sir. As I said before, I took 

31 him upstairs and undressed him that night there. | 

Q. Did you smell any whisky on him? A. Yes, I 
did smell an odor of whisky about him at that time. 

Q. At the time when he was home from the hospital did 
he remain in his bed in his room, or was he up and down? 
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A. No, he had strict orders from the doctor to remain in his 
bed. 

Q. Did he go back to work at any time during that pe¬ 
riod? A. During that period he didn’t leave the house at 
all. 

Q. He did not leave the house and did not leave his bed? 
A. Well, he probably went to the lavatory a couple of times 
during the day, but outside of that he didn’t go downstairs. 
We kept him pretty well cloistered up in the room. 

Q. Was somebody there with him all the time? A. Yes, 
substantially someone was with him all the time. 

Q. Did he fall at any time from the time he left the hos¬ 
pital until he went back? A. No, sir. 

Mr. De Shazo: I have no further questions. 

Redirect Examination 
By Mr. Hannan: 

Q. Mr. Najjum, you stated that you smelled whisky 
32 on your father’s breath. Could you tell now whether 
or not that was whisky you smelled or whether or 
not it was beer or something else? Could you distinguish? 
A. I am afraid I can’t distinguish between whisky and 
beer, as far as that goes. 

Q. Then, you did not know whether it was whisky or 
beer that he had been drinking? A. No, I don’t. 

Q. All you smelled was an alcoholic odor? A. Yes, sir. 

Mr. Hannan: That is all. 

The Deputy Commissioner: Mr. Hannan, for my own 
information will you inform me of the basis for this claim ? 
What do you contend occurred? 

Mr. Hannan: We contend that Mr. Najjum was picked 
up by this band, two men and a girl. We say that he was 
picked up when, for some reason or other, he was disabled. 
They took him, robbed him of his money and his watch, 
then took him out on this narrow road, and killed him. 

The convictions that are of record in this case show that 
he was killed, and we believe that he was taken from his 
beat—from his debit work—that he was robbed, dumped on 
the road out there, and left there. That is our contention. 

The Deputy Commissioner: I presume that you have 
evidence to support that? 
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33 Mr. Hannan: Yes, we will show this: We will 
show that as late as 8 or 8:30 o’clock that evening, 

as is customary with men working on their debits, he was 
working on his debit. 

The Deputy Commissioner: That was on January 20? 

Mr. Hannan: On January 20. We expect to show that 
he was working on his debit when he was last seen, that 
later he was found, and that thereafter the police appre¬ 
hended and convicted two men who had caused his death. 

We feel that by that we will have sustained our burden 
and that the defense, if it would show or attempt to prove 
that he was not on his business at that time, must show 
what happened in order to disprove our contention that he 
was on his business, was picked up, and was then left by 
these people. 

The Deputy Commissioner: Are there any further ques¬ 
tions of this witness? If not, that is all. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

Mr. De Shazo: May I ask one question ? The only claim 
is in behalf of the widow; I understand that all the children 
are self-supporting. Is that correct? 

Mr. Hannan: That is correct. 

The Deputy Commissioner: They are over eighteen 
years of age? 

Mr. Hannan: That is correct. 

Mr. De Shazo: There is no claim except the claim 

34 of the widow? 

Mr. Hannan: That is correct; that is part of the 

record. 

The Deputy Commissioner: The claim is for death bene¬ 
fits and burial expenses as well. 

Mr. Hannan: And also the medical expenses. That is 
all part of the record, and we claim them. 

The Deputy Commissioner: That is part of your proof. 
Nothing will be admitted in the record unless there is testi¬ 
mony or a stipulation to that effect. 

Mr. Hannan: I will now call Mr. McMahon. 

Thereupon William Bernard McMahon was called as a 
witness for and in behalf of the claimant, and being then 
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and there duly sworn by the Deputy Commissioner, as¬ 
sumed the witness stand and, upon examination, testified as 
follows: 

Direct Examination 
By Mr. Hannan: 

Q. What is your full name, please? A. William Bernard 
McMahon. 

Q. How are you occupied, Mr. McMahon? A. How am 
I occupied? As superintendent of the American National 
Insurance Company. 

Q. Did you know Mr. James Najjum? A. I did, 
sir. 

35 Q. Was he in the employ of your company on Jan¬ 
uary 20, 1937? A. He was, sir. 

Q. Could you tell us what his position was with the com¬ 
pany? A. Yes, sir. He was a solicitor and agent of the 
company. 

Q. What type of insurance did he solicit? A. Industrial 
and ordinary. 

Q. Would you explain what you mean by industrial in¬ 
surance? A. Yes, an industrial policy is a contract in which 
the premiums are regulated on a weekly basis. 

Q. What class of people does an industrial policy usually 
serve? A. That is usually the class—the majority in the 
middle class or the poor class. 

Q. Will you describe Mr. Najjum’s duties as such an in¬ 
surance solicitor? A. Yes. His duties were—he had a 
debit or a collection book, as it is known, under which there 
is an aggregated amount of weekly premiums. Some of 
those policy holders pay those premiums on a weekly basis, 
and others pay them on a semiannual basis, and others pay 
on a monthly basis. 

Each week there is usually a certain number of 

36 calls due on every debit. I would say that varies in 
proportion to the size of the debit. On Mr. Najjum’s 

debit there was approximately due every week approxi¬ 
mately fifty or sixty calls. 

While he collected them, however, he also solicited addi¬ 
tional business in the territory that was known as his debit 
or designated as his debit. 
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That is about all the explanation I can give you as to the 
actual work he was engaged in. 

Q. Were there any set hours for him or for any of your 
men who were so engaged ! A. No, indeed. There are no 
set hours; we have to arrange our work to meet the con¬ 
venience of the policy holders. 

Q. This was on Wednesday, January 20? A. Yes, sir, 
that is correct. 

Q. Could you tell me when his report was due on that 
debit. A. Yes, as a general rule we turn in the accounts on 
Wednesday night of each week. On rare exceptions, how¬ 
ever, we turn them in sometimes, however, as late as 
Thursday, if the Government pay roll happens to come in 
on the night of a Thursday, but we usually turn them in on 
Wednesday night. That is the usual, set rule—Wednesday 
night. 

Q. Were you at your office on that Wednesday night? 

A. Yes, indeed, I was. 

37 Q. Did Mr. Najjum come back to your office? A. 

No, he did not; in fact, I expected him in all that 
evening, and he didn’t show up. 

Q. Did you wait for him? A. I did, sir, till about 10 or 
11 o’clock that night. 

Q. Was it usual for a man to be out that late trying to 
make up his debit? A. Well, not quite that late. The men 
usually reported not later than 8:30 or 9 o’clock; very sel¬ 
dom as late as 11 were they actually out on a debit. It 
would be unusual for them to come in as late as 11 o’clock 
at night. 

Q. When was the last time you saw Mr. Najjum before 
the morning of January 21? A. That was the last time I 
had seen him—on the morning of January 20, when he went 
out on his debit to finish up with the calls he had. 

Q. That was the last time you saw him before he was in¬ 
jured? A. That is right. 

Q. Did he appear to be in good health at that time? A. 
yes, indeed. 

Q. Had you ever had any complaints about him? A. 
None whatever. 

Q. Had you ever had any complaint against Mr. Najjum 
for drunkenness? A. None. 
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38 Q. Had you ever seen him intoxicated? A. None 
—never—not the entire time he was in my service. 

I had never seen him under the influence of liquor. 

Q. Can you tell us when you next saw Mr. Naj.jum l A. 
Yes, the next time I saw him was the next morning. The 
following morning, when he had not reported, his wife 
called me and reported he had been injured. I immedi¬ 
ately went to see him over at his home that day and found 
him in bed, and he related what had happened to him. 

Q. What did he relate to you ! A. Well, he said he had 
been down in his debit, and he had been abducted by a 
couple of men that held him up and took him in a car out to 
some place in Maryland, and outside of that he was hazy 
and didn’t remember anything beyond that. 

Q. That is as near as you can recollect what he said? A. 
That is as near as I can recall. 

Q. At the time you spoke to him was he is a dazed condi¬ 
tion, or was he apparently normal? A. He apparently 
seemed to be normal. 

Q. Did you ask him where his debit book was? A. I did, 
sir. 

Q. What was his answer? A. He didn’t know. He didn’t 
know where the debit book was. He didn’t know what had 
become of it. It was lost. 

39 Q. Did he mention any other articles at that time 
upon his person? A. No—he mentioned that they 

had taken some money off of him, and he didn’t know how 
much was the company’s and how much of his own per¬ 
sonal funds he had. He told me he had not collected so 
much that day, but the exact amount I do not recall. 

Q. Could he tell you about when this abduction took 
place? A. Yes, I recall that he said sometime around early 
evening, around 5 or 6 o’clock—sometime in the early even¬ 
ing; the exact hour, I do not recall. 

Q. Is there anything further you wish to add that you 
think would shed light on this situation? A. Not at all, 
Mr. Hannan, except that I do know that he was at work 
on the day of this abduction, or on the day he was attacked. 
I know that he had left the office in good health. There 
was nothing wrong with him in any manner, shape, or form. 

I had reason to believe that if this had not occurred, he 
would have been in the office that evening, as he had always 
done previously. 
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Q. Did you make any investigation of his debit? A. Yes, 
indeed, I did. 

Q. How did you reconstruct his debit? A. Well, 

40 the first thing I did, I took a list of the calls that 
usually paid on Wednesday of each week, and when 

I went there I found he had collected some of the cases 
during the davtime. A few of the evening calls that were 
always collected in the evening—I know of two specific 
cases that he had been on and had collected the premiums 
early in the evening. 

Q. Do you recall those names? A. Yes, Mrs. Malone 
was one of them, and Mrs. Jarrett was another one. I am 
not quite sure of another case by the name of Fletcher. I 
don’t recall definitelv whether he had collected that case or 
not. 

Q. Do you know what has happened to any of those 
people of whom you have spoken? Mrs. Fletcher is here. 
What about the other two? A. I know of Mrs. Jarrett. I 
know she recently lost her husband and returned to her 
home somewhere in Roanoke, Virginia, but where, I do not 
know. 

Q. Do you recall the other person? A. Mrs. Malone? 
Yes, I have seen Mrs. Malone that night, and she told me 
that Mr. Najjum had called there and collected her pre¬ 
mium. That was all the comment that was made. 

Mr. Hannan. You may inquire. 

41 Cross Examination 

By Mr. De Shazo: 

Q. Mr. McMahon, you have spoken of these meetings. 
At what time did they usually take place on Wednesday 
evenings? A. As a general rule, any time from about 4 
o’clock on. They will come in at different hours, depending 
on the number of late calls they happen to have on that 
particular day. 

Q. Did you not have a formal meeting with the men at 
some time during the evening? A. No, no formal meeting. 

Q. They just met you? A. They just came in the office 
one by one as they finished up these evening calls, and fin¬ 
ished up their accounts, and went home. 

Q. How many men were to report to you on this parti¬ 
cular evening? A. Ten men. 
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Q. Do you remember approximately when the first one 
came in? A. Yes, sir. I would say approximately about 
4:30 or 5 o’clock. 

Q. What time did the next one come in? A. Oh, some¬ 
where, sav, niavbe half an hour later. There mav have 

7 7 w m> 

been two come in at that particular time. 

Q. When did the next one come in? About what 

42 time did he arrive? A. I will say maybe about 6. 

Q. Do you remember who was the last man to 
come in that evening? A. No, sir, I don’t. 

Q. Do you remember approximately what time he came 
in? A. Well, as a general rule they never come in later 
than 8 o’clock—8 to 9 o’clock. Usually that is top, because 
we have to have these accounts ready by Wednesday night 
and ready for the cashier to start work on them the next 
morning. 

Q. In other words, you figure that you are all through 
between 8 and 9 o’clock? A. That is right. 

Q. You had a rule that a man was to report every Wed¬ 
nesday night. A. That is right, sir. 

Q. Suppose he failed to report on Wednesday night. 
After Wednesday night what would you do about it? 
A. The first thing I would do—usually contact his home 
next morning if it wasn’t in. 

Q. If he did not have a good excuse, what would you do 
about it? A. That would all depend upon the circumstances. 
If I had a full staff and surplus men, I would dis- 

43 miss him; if I did not, I would be inclined to overlook 
it, depending on his ability, and so forth. 

Q. Mr. Najjum had been with you only a short wdiile, had 
he not? A. Yes, not very long. 

By the Deputy Commissioner: 

Q. How long? A. Oh, my goodness; I would say ap¬ 
proximately three months. 

By Mr. De Shazo: 

Q. Do you remember talking to me about this case on 
February 23, 1937? A. I do recall calling at your office 
and completing the report. 

Q. Do you recall telling me what you knew about the 
accident. A. That is right; I do. 
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Q. Was your memory about it then better than it is now? 
Were the facts a little fresher in your mind? A. Well, I 
related the facts to you at that time as I knew them to be. 

Q. As you knew them to be? A. At that time, yes, sir. 

Q. You had already seen Mr. Najjum at that time, 

44 had you not? A. Now, that I can’t say. 

Q. You had seen him right after the injury? 
A. Yes, I saw him the next day. What day I called at your 
office to report this, I do not recall. 

Q. Do you remember saying: 

“On this evening he was supposed to be in his territory 
in the Southwest collecting. He went to work in the morn¬ 
ing at about 8 o’clock, and he was supposed to work until 
he had his collections finished, which is usually about 7:30 
or 8. On the morning of January 22,1937, when he did not 
show up for work, at about 10:30 a. m. I called his home 
and learned that he had been hurt the night before, so I 
went up to see him. He seemed to be feeling very well, 
but his face and head were bruised considerably, and he 
thought he would be all right in a few days. He could not 
remember what had happened to him, and he had lost his 
collection book.” A. That was right. 

Q. Is that correct? A. That is correct. 

Q. Then you said: 

“He was later sent to the hospital where he stayed until 
about Monday and returned home. In a few days he was 
taken back to the hospital, where he died. I checked over 
his accounts from our accounts in the office and went out 
in his territory, and the last person I could find who had 
seen him the evening of January 21 was a woman 

45 named Jarrett at 462 Maryland Avenue, South¬ 
west”— 

The Deputy Commissioner (interposing): Are you read¬ 
ing the entire report? 

Mr. De Shazo: Not entirely; I just want to make a point 
here. 

(Continuing reading:) “who told me that she saw him 
coming down the street about 5:30 and went in her house to 
get her book, but he never did come upstairs to her apart¬ 
ment. I canvassed most of our customers in that block 
and found some who had seen him and some whom he 
missed. ’ ’ 
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By Mr. De Shazo: 

Q. Do you remember saying that? A. Yes, I recall say¬ 
ing that. 

Q. Why do you say today that he told you he was held 
up and abducted? You did not say anything about his 
being abducted here, did you? A. Well, that I don’t recall. 
To my way of thinking, held up and abducted is practically 
—I would construe them to be the same thing. 

Q. Yes, but you did not say anything about that happen¬ 
ing to him at the time you talked to me. You said at that 
time, when you told me about it, that he did not remember 
what had happened to him. Now you come in here and tell 
us about his being abducted, and so forth. A. Well, as I 
recall it, that was the report I give at the time, and 

46 I give it, as I told you just a moment ago, as I under¬ 
stood it at the time. Later on—later developments, 

however, I don’t know of. I told you at that time that a 
Mrs. Jarrett was, to my knowledge, the last lady he had 
seen. Then, later on I found he had been to Mrs. Malone’s 
home as late as 7 o ’clock. I did not know about that at that 
time. I had been able to verify other calls later on, as 
time went on. 

Q. In other words, he did not tell you about the abduc¬ 
tion or the hold-up? You just learned that later from other 
sources? A. That is right. 

Mr. De Shazo: That is all. 

Examination in Chief 

By the Deputy Commissioner: 

Q. Do you realize what you have said, Mr. McMahon? 
A. I do, sir. 

Q. I understood from your direct testimony that you 
questioned Mr. Najjum when you first went to see him on 
the morning of January 21. A. That is right. 

Q. He told you that he had been held up and abducted 
or placed in a car and taken somewhere in Maryland? 
A. Yes, that is right; he did. 

Q. Do you still say he told you that? A. Yes, he 

47 told me he had been held up and had lost the money. 
He did not know how much of his own money he had 

and how much of the company’s money he had. He had 
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been held up, and this money had been taken away from 
him, and the collection book was lost. 

The Deputy Commission: I am going to ask the reporter 
to read the last question asked by Mr. De Shazo and the 
last answer made by the witness. 

(The reporter read as follows:) 

“By Mr. De Shazo: 

“Q. In other words, he did not tell you about the abduc¬ 
tion or the hold up? You just learned that later from 
other sources?” “A. That is right.” 

The Witness: No, that is not right. I will make that cor¬ 
rection. That is not right. Thank you. I did not realize 
that. 

He did tell me that night he had been held up and that 
the money was taken away from him, and how much of his 
own money or how much of the company’s money, he did 
not know exactly, and the collection book was lost. That I 
distinctly remember him telling me the next day, because 
I was very interested in getting the company’s moneys he 
had collected, and secondly the collection book. 

For that reason I do recall him telling me that 
48 the money had been taken away, from him. 

By the Deputy Commissioner: 

Q. What was it that you learned later on? What fur¬ 
ther developments were there in the case? A. Well, the 
next—I did learn later of several other calls he had been 
on that I did not know about at the time I was in that gen¬ 
tleman’s office. 

For instance, I told that gentleman while I was in his 
office that the last case I knew he had called on was a Mrs. 
Jarrett. Well, I found out later that he was at Mrs. Ma¬ 
lone’s as late as 7 o’clock that night, and there may have 
been more calls he may have been on, but I haven’t been 
able to verify or ascertain for a certainty. 

Q. As a result of your investigation, did you examine 
any further into the matter of the hold-up, the abduction, 
or the robbery? A. I have learned nothing further what¬ 
soever except what was told me at the time—rather, the 
day after it happened. I have learned nothing further— 
that is, regarding the particulars of the hold-up, you mean? 
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Q. Yes, or whether there was any substantiation of his 
story. A. No, sir, I did not learn anything further. I was 
not able to verify it at all. I did not try, in fact. 

Q. Did you learn as a result of your investigation among 
the people he had come in contact with during the 

49 course of January 20, whether or not he had been 
drinking? A. Yes, one woman told me that he ap¬ 
parently seemed to have a few drinks under him—in him— 
but he had control of his mental faculties and seemed to 
know what he was doing. 

Q. Who was that? A. Mrs. Jarrett was one of them; 
Mrs. Malone was another. 

Q. Did Mrs. Malone explain to you the condition he was 
in when she saw him? A. Yes she did. 

Q. What did she say? A. She said he had a little drink 
in him, but she said he was a gentleman and seemed to 
know what he was doing. 

I said, “Did he mark your book properly, Mrs. Malone?” 

She said, 4 4 Oh, yes, indeed, he did. ’ ’ 

Q. Was that the first indication you had that he had 
been drinking? A. That was the first indication, yes, sir, 
because if there is anything I will not tolerate, it is drink¬ 
ing among my staff. I believe, regardless of the circum¬ 
stances, I will not tolerate that. If I ever hear of a man 
takes a drink while he is out on the route, as far as I am 
concerned he is checked out immediately. 

Q. As I understood your testimony, the last person 
whom he saw was Mrs. Malone? A. That is correct, sir. 

Q. That was at about what time? A. I would say 

50 approximately around 7 o’clock that night. 

Q. Have you estimated or made any attempt to es¬ 
timate how much money he had collected for the American 
National Insurance Company that day? A. Yes, when he 
finished up his calls that day, I believe he had collected ap¬ 
proximately twelve to fifteen dollars that day. 

Q. Do you keep in your office a record of the earnings of 
your solicitors and collectors? A. Yes, we do. That is, we 
can keep it fairly accurate; however, it is hard for us to 
keep an exact record of the commissions the men earn be¬ 
cause of the fact that the commissions on weekly policies 
they sell on the road, they retain the first 25 weeks of pre¬ 
miums. It is very difficult to keep an exact record of it, but 
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the stated remuneration which the company pays a man, we 
know it is very easy to keep track of, because we pay them a 
stated amount of a $10 bonus and 15 percent of their collec¬ 
tions on their debits each week. On that particular size, 
however, it would amount to virtually $10 a vreek. 

Q. That the company pays? A. That the company pays, 
and some weeks they are liable to make an average of eight, 
nine, ten, or fifteen dollars, depending on how suc- 

51 cessful they are in collecting the premiums after they 
once write business. 

Q. An average of eight, nine, or ten dollar per week in 
addition to what the company pays ? A. In addition to what 
the company pays. Some weeks that might only average a 
couple of dollars, but it would be a safe figure to estimate 
his earnings at $25 a week for the period he had been with 
us. 

Mr. De Shazo: I object to that testimony unless the wit¬ 
ness has records to substantiate it. Records are the best 
evidence. His estimate of what the man may have earned 
is incompetent. 

By the Deputy Commissioner: 

Q. On what basis did you make that statement, Mr. Mc¬ 
Mahon? A. Well, for this reason: Mr. Najjum while he 
had been with me had averaged a production of weekly pre¬ 
mium business of a dollar a week. His set remuneration, 
as I have already mentioned, was $10 and 15 percent of his 
collections. 

He was carrying a $40 company debit—$40. If he col¬ 
lected $40 on the debit, that would give him $6. If he col¬ 
lected some weeks on the 1st or 15th of the month he would 
probably collect $50 or $55. That would give $7.50 or $8 
that week. 

When he wrote a dollar a week. Which he did—I 

52 don’t recall one single week when he didn’t have at 
least a dollar’s worth of business—the first 25 weeks 

of the weekly premiums on this dollar’s vrorth of business 
was his commission. If he was able to collect that entire 25 
weeks at one time, he would have made $25 immediately in 
commission that week. 

In lots of cases they will probably only collect the first 
four weeks, or maybe collect six weeks. Well, then, of 
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course, the future premiums on that basis for twenty-five 
weeks would also be his commission. 

Q. Have you any knowledge from your personal contact 
with the solicitors and collectors of what their average 
weekly income is, considering the commissions? A. Yes, 
sir, I do. I have a very accurate knowledge, I believe. 
Naturally, a man that is with me for, say, a period of two 
or three months—his earning power is much greater than 
the man who has only been there a month or two, because 
as they are in the business they build a business in addition 
to the company debit that we give them, and it is bound 
to become higher each and every week. 

After a man has been with me for the third month, if he 
writes an average of a dollar a week, if he makes that 
production of a dollar a week, his earning power is bound to 
be approximately $35 or $40 a week. It just can’t be less 
than that, because every dollar represents $25 in commis¬ 
sions if the business stays on the books, plus their $10 and 
bonus of 15 percent of collections. 

53 Q. Can you say definitely that there had not been 
a week since Najjum was in your employ that he had 
not written at least a dollar’s worth of business? A. There 
was not a week when he did not have a minimum of a dollar. 

Q. Would that mean that his earnings and commissions 
amounted to $25 a week? A. At that particular time, yes. 
His earning power would have been much greater had he 
remained in the service of the company, because at the time 
this accident happened Mr. Najjum had then built to his 
credit I believe it was around $10 worth of premium busi¬ 
ness. That $10 a week he was collecting on that business 
was his in addition to the company’s remuneration they 
were paying him for collecting the debit. 

If he had been there another ten weeks, he would probably 
have had that debit built up to $20, thereby increasing his 
earning power as time went on. 

Q. Is that the basis on which you made your statement 
as to his average weekly earnings? A. Yes, sir. 

The Deputy Commissioner: That is all, thank you. 

Mr. De Shazo: I have some further questions. 
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Further Cross examination 
By Mr. De Shazo: 

54 Q. Mr. McMahon, is this your signature (handing 
a paper to the witness) ? A. Yes, sir. 

Mr. De Shazo: Do you want to look at this, Mr. Hannan? 

Mr. Hannan: It is all right; go ahead. 

Mr. De Shazo: I should like to offer this in evidence. 

Mr. Hannan: May I see it, then? I did not know you 
were going to introduce it in evidence. 

The Deputy Commissioner: What is it that you are 
offering in evidence, Mr. De Shazo ? 

Mr. De Shazo: It is Mr. McMahon’s statement made to 
me at the time he came into my office. There seems to be 
some controversy now over what he did say. 

Mr. Hanna: I have no objection. 

The Deputy Commissioner: It will be received in evi¬ 
dence as Respondent’s Exhibit 1. 

(The document referred to was received in evidence as 
Respondent’s Exhibit 1, and is filed in the office of the 
Deputy Commissioner together with the other papers in 
this case.) 

By Mr. De Shazo: 

Q. How much commission did Mr. Najjum make by call¬ 
ing on one customer? A. Now, I will have to ask you a ques¬ 
tion. In calling on a customer, merely collecting 

55 premiums, or to sell them business? 

Q. To collect premiums already on the books. A. 
Already on the books. He got 15 percent of the dollar. 

Q. About how much did he collect from one customer at a 
time? 

The Deputy Commissioner: How could that be an¬ 
swered ? It would all depend on what policy a customer had 
and what the payments were per week. 

The Witness: That is right. 

The Deputy Commissioner: That does not seem to me to 
be a fair question. 

Mr. De Shazo: What I am trying to get at, your Honor, 
is about how many customers it would take on an average 
to make $10 in collections in a day. 

The Deputy Commissioner: Ask him that. 
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By Mr. De Shazo: 

Q. How many? A. How many calls it would take? 

Q. Yes. A. That is a rather- hard question to answer, 
again, because some weeks you-might have calls that are 
all weekly premium business. That would mean it would 
take 20 calls, maybe 30 calls. The following week may be 
due all such cases that pay on a monthly basis. In 

56 that event it would probably only take one half of 
that number of calls. 

Q. That would make it about 12 or 15 calls ? A. That is 
right. 

Q. Do you recall giving Mr. Swiss a list of calls made 
every Wednesday on the Southwest debit of Mr. Najjum? 
A. I do, sir. 

Q. Is that the list (handing a paper to the witness) ? A. 
Yes, sir, that is right. Those were definite Wednesday 
calls, and they still remain Wednesday calls to this day. 

Q. How many of them are there? A. At that time this 
one only listed eight calls. 

Q. Eight calls? A. Eight calls there. Now, listen: I 
want to get this right. Pie may have had several Tuesday 
calls that he had on his Wednesday list for that week in 
question that I don’t know nothing about, but these are the 
regular Wednesday calls. 

Q. Those are all you know anything about, are they? 
A. Those that I know to be definite Wednesday calls, yes. 

Q. That he saw that day? A. Yes, sir, that is right. 

Q. This is your signature at the bottom, is it not (hand¬ 
ing a paper to the -witness) ? A. That is right. 

57 Mr. De Shazo: I want to offer this paper in evi¬ 
dence as Respondent’s Exhibit 2. 

Mr. Hannan: We have no objection. 

The Deputy Commissioner: It wull be received in evi¬ 
dence as Respondent’s Exhibit 2. 

(The document referred to was received in evidence as 
Respondent’s Exhibit 2 and is filed in the office of the 
Deputy Commissioner together with the other papers in 
this case.) 

Mr. Hannan: Would the reporter read back the answer 
of the witness about this list? 

(The reporter read as follows:) 
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“A. Eight calls there. Now, listen: I want to get this 
right. He may have had several Tuesday calls that he had 
on his Wednesday list for that week in question that I don’t 
know nothing about, but these are the regular Wednesday 
calls.” 

“Q. Those are all you know anything about, are they? 
A. Those that I know to be definite Wednesday calls, yes.” 
“Q. That lie saw that day? A. Yes, sir, that is right.” 
Mr. Hannan: Thank you. 

By Mr. De Shazo: 

58 Q. Mr. McMahon, you have testified considerably 
here about Mr. Najjum’s earnings. You have said 

that it is very hard for you to determine what those earn¬ 
ings were. 

I have here in my possession a list of earnings made up 
by your home office. Do you find anything wrong with that 
list, or is it all right (handing a paper to the witness) ? A. 
Yes, sir, I do. There are several ordinary cases on‘here, 
commissions that later accrued to Mr. Najjum, that are not 
listed on here, and that card business that the home office 
listed, I do not think it is exactly correct. 

Q. Do you have any records to contradict the records of 
your home office? A. Well, no, sir, I haven’t. 

Q. You have not? A. No, sir. I would like to explain 
something on connection with this card business, if you 
don’t mind. 

By the Deputy Commissioner: 

Q. Go right ahead. A. All right, sir. For instance, here 
in the week of 11/9 the home office has him listed as $1.70 
in the card business., Since all this business on that' 
premium represented for the first 25 weeks would be his, 
the boys are very much in the habit that they don’t care how 
much of that card business they mark on there. 

He might have actually collected that week six or seven 
dollars of card business, because none of this money goes 
to the home office at all, and they are very promiscu- 

59 ous how they make up that report there. They just 
don’t care what it calls for. Since they get the 

money, that is all they are concerned with. 
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By Mr. De Shazo : 

Q. What week is that? A. That is the week of 11/9. 

Q. Bo you maintain that that item is wrong? A. Yes. I 
wouldn’t say how much. I couldn’t say, Mr. De Shazo, how 
much it is off, but I really believe his earning power on the 
card business has been greater than the $44 mentioned here 
in the length of time he was with us. 

Q. Have you any record to disprove the record of your 
home office? A. No; just my memory. 

Q. Just your memory? A. That is right, sir. 

Q. Do you find anything else wrong with it? A. No, sir, 
I have no other objections, except, as I say, that my memory 
tells me he would have earned a little bit better than that on 
the card. The collection percentage is absolutely correct. 

Q. So, you differ as to the $44 amount? A. Yes, the 
card business. 

Mr. De Shazo: Would you like to look at that, Mr. 

Hannan? 

60 Mr. Hannan: I surely would. I want to see what 

he was talking about. 

By Mr. De Shazo: 

Q. Do you think it was more? A. I think it was a trifle 
more. Yes, I do. 

Mr. De Shazo: I offer this as Respondent’s Exhibit 3. 

The Deputy Commissioner: It •will be received in evi¬ 
dence. 

(The document referred to w r as received in evidence as 
Respondent’s Exhibit 3 and is filed in the office of the 
Deputy Commissioner together with the other papers in 
this case.) 

The Deputy Commissioner: This paper which you have 
offered in evidence, Mr. De Shazo, appears to be a carbon 
copy. 

Mr. De Shazo: It is. 

The Deputy Commissioner: Without any signature? 

Mr. De Shazo: Yes. 

The Deputy Commissioner: You say it is a statement 
that was sent to you by the home office of the American 
National Insurance Company? 

Mr. De Shazo: Yes. 
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The Deputy Commissioner: Who sent it to you? How 
did it come into your possession? 

Mr. De Shazo: It came to me from our investigator down 
there who secured it. You will recall that I asked 

61 Mr. McMahon if it differed with his records, and he 
has explained how it differs. 

The Deputy Commissioner: Yes, but I want to know 
more about where it came from. There is no signature 
on it. 

Mr. De Shazo: I had Mr. Ziegler, our man, go to the 
American National Insurance Company’s home office. 

The Deputy Commissioner: In Texas? 

Mr. De Shazo: Yes, I had him secure it. He is located 
in Galveston, Texas, and he secured it and sent it to me. 

The Deputy Commissioner: Do you have any knowledge 
of whether this was made by the American National Insur¬ 
ance Company or by your investigator? 

Mr. De Shazo: He says, “I trust these figures will not 
be questioned by Mr. Mahon, as they were checked under 
the supervision of Mr. 0. M. Curb, assistant secretary; but 
if there is anything more desired, please advise, and I shall 
attempt to secure it for you.” 

The Deputy Commissioner: It will be received for what¬ 
ever it is worth. You may proceed. 

By Mr. De Shazo: 

Q. Mr. McMahon, I show you this paper and ask you to 
identify it (handing a paper to the witness). What is it? 
A. That is right, sir; I wrote that. 

Q. You wrote it yourself? A. Yes, sir. 

62 Q. Is this the list you sent along (handing a paper 
to the witness) ? A. May I look at it to make com¬ 
parisons ? 

Q. Yes, sir, but I just wanted to know if that was the list 
that you sent to me along with that letter. A. Yes, I believe 
it is. 

Q. That is the list that accompanied the letter? A. That 
is right. 

Q. On that list you will note that the total for ‘‘card” 
is $44. A. That is right. 

Q. I believe you just testified that that $44 was incorrect. 
A. All right, sir; I will explain more in detail why I believe 
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this card—this card amount—is not off an awful lot, but I 
believe it is off a little bit. 

For instance, in this account here, in the third week, 11/9, 
it lists card collections as $1.70. I know for a positive fact 
that that was his first week of his agency, and I introduced 
him myself, personally, on the job, and I wrote $1.60 worth 
of business, and I probably collected approximately four 
or five dollars on that business myself that week in ques¬ 
tion. 

Q. Did you personally make that out to yourself? A. 
No, the cashier made it out. 

63 Q. And submitted it to you as correct? A. That 
is true, sir. 

Q. Now you say it is incorrect; is that so? A. I didn’t 
realize, of course, that we were going to have to be real 
technical on this thing or I would have been more careful. 

Q. So, you say your own figures are incorrect? A. Only 
insofar as the card is concerned. I again say it is not off 
such an awful lot. 

Mr. De Shazo: Would you like to inspect this, Mr. Han¬ 
nan? 

Mr. Hannan: I have no objection. He clears that up in 
this letter. 

The Deputy Commissioner: The letter will be received 
as Exhibit 4 and the list of earnings as Exhibit 5. 

(The letter referred to was received in evidence as Re¬ 
spondent’s Exhibit 4, and the list of earnings referred to 
was received in evidence as Respondent’s Exhibit 5. Both 
documents are filed in the office of the Deputy Commis¬ 
sioner together with the other papers in this case.) 

The Deputy Commissioner: Is that all with this witness ? 

Mr. De Shazo: Those are all the questions I have. 

The Witness: I am excused, gentlemen? 

The Deputy Commissioner: Yes. 

The Witness: I thank you. Good day. 

64 (Thereupon the witness was excused and retired 
from the witness stand.) 

Mr. Hannan: I will call Louise Fletcher. 

Thereupon Louise Fletcher was called as a witness for 
and in behalf of the claimant, and being then and there duly 
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sworn by the Deputy Commissioner, assumed the witness 
stand and, upon examination, testified as follows: 

Direct examination 
By Mr. Hannan: 

Q. Will you please state your full name and address? A. 
Louise Fletcher. Do you want where I work? 221 Tenth 
Street, Southwest. 

Q. Mrs. Fletcher, did you know James Najjum? A. Only 
as an insurance collector. 

Q. When was the last time you saw James Najjum? A. 
Inauguration Day. 

The Deputy Commissioner: Is it admitted that Inau¬ 
guration Day was January 20,1937 ? 

Mr. De Shazo: Yes. 

By Mr. Hannan: 

Q. At what time did you see him on that day? A. Be¬ 
tween 7 and 8. 

65 By the Deputy Commissioner: 

Q. In the morning or at night? A. In the afternoon. 

By Mr. Hannan: 

Q. For w’hat purpose did he call upon you? A. To col¬ 
lect insurance. 

Q. Did you pay him? A. Yes, I did. 

Q. Did he mark your book? A. Yes, he did. 

Mr. Hannan: That is all; you may inquire. 

Cross examination 
By Mr. De Shazo: 

Q. You knew Mr. Najjum quite well, did you, or how 
often had you seen him? A. Only to collect my book; that 
is all. I saw him sometimes where I worked. He came 
down to get something to eat. 

Q. About how many times did you see him? 

The Deputy Commissioner: In a week, do you mean? 

By Mr. De Shazo: 

Q. During all the time he was collecting. A. I couldn’t 
say; I don’t know how long he had been there. 
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Q. Did you see him more than once? A. More than 
once the whole time? 

66 Q. Yes. A. Yes, I saw him every week when he 
collected. 

Q. So you knew him all right? A. Yes, I knew him all 
right, only as a collector. 

Q. Do you remember this man here (indicating)? A. I 
think he was with him once. 

Did you ever come with our insurance man? 

The Deputy Commissioner: Do not ask questions, please. 

By Mr. De Shazo: 

Q. Do you remember this man? A. No. 

Q. Do you remember telling someone on about March 5 
what you knew about this case? A. MarchS? 

The Deputy Commissioner: March 5, 1937? 

Mr. De Shazo: 1937. 

The Witness: This year? 

By the Deputy Commissioner: 

Q. No, last year. A. Yes, I remember him now. 

By Mr. De Shazo: 

Q. You do? A. Yes. 

Q. Where did you see him ? A. At my house. 

67 Q. What did he want? A. I reckon it was him, 
I mean. 

Q. Well, that is immaterial. Is this your signature 
(handing a paper to the witness)? A. Yes, it is. 

Q. It is? A. Yes, sir. 

Mr. De Shazo: Would you like to see this, Mr. Hannan? 
Mr. Hannan: Yes, I would. 

(Mr. De Shazo handed a paper to Mr. Hannan.) 

Mr. De Shazo: I think I can save a little time by intro¬ 
ducing that if there is no objection. 

Mr. Hannan: I do object to the introduction of this. 
The Deputy Commissioner: On what grounds? 

Mr. Hannan: There is a conclusion which I would like 
to have straightened out and on which I would like to 
make examination. 

Mr. De Shazo: I was just trying to save a little time. 
I can ask her about all the things in there if necessary. 
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Mr. Hannan: I wall straighten it out. You do what 
you want. 

By the Deputy Commissioner: 

Q. Did you write this statement, Mrs. Fletcher? A. No, 
I did not. 

Q. Did you read it before you signed it? A. No, 
6S I didn’t—I don’t know whether I did or not. 

Q. Look at it now and tell me (handing a paper to 
the witness). Is that the statement that you made? A. 
Yes. I don’t think I said he was drunk, though; I said he 
was drinking. 

Q. Is there anything else in there that you would say 

von did not say? A. That is all. 

•> * 

Mr. Hannan: If the witness is going to be examined 
on this at this time, I should like to have a chance to ex¬ 
amine her first. 

Mr. De Shazo: Before it is introduced? 

Mr. Hannan: Yes. 

Mr. De Shazo: All right. 

By Mr. Hannan: 

Q. Did you state at that time that he was drunk and 
that he was staggering around? A. I didn’t say he was 
drunk; I said he appeared to be drinking. I don’t think 
I said it; I may have. 

The Deputy Commissioner: All right. It will be re¬ 
ceived in evidence as Respondent’s Exhibit 6. 

(The document referred to was received in evidence as 
Respondent’s Exhibit 6 and is filed in the office of the 
Deputy Commissioner together with the other papers in 
this case.) 

By Mr. De Shazo: 

Q. Was Mr. Najjum staggering when you saw 
69 him on Inauguration Day? A. Yes. 

Q. Was he at your home or at your place of busi¬ 
ness? A. He was at my home. 

Q. Where do you work? A. At 221 Tenth Street, South¬ 
west. 

Q. Had Mr. Najjum ever been in there? A. Yes. 

Q. Did he come in and drink beer at that place? A. Yes. 
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Q. This was prior to January 20 or before the 20th? 
You had seen him on other occasions? A. Yes. 

Q. As a matter of fact, he dropped some money on the 
floor when he was making this collection? A. Yes. 

Q. In attempting to get it, he fell, did he not? A. He 
didn’t fall; he kind of staggered over to the side. He 
didn’t fall down on the floor. 

Mr. Hannan: If your Honor please, I object to this 
testimony, first of all, for the reason that on cross examin¬ 
ation matters are being brought out which were not 
touched upon on direct. Second, I object for the reasons 
stated at the beginning of the hearing. 

The Deputy Commissioner: The objection is 

70 noted and will be overruled. 

Mr. Hannan: I note an exception, if you please. 

By Mr. De Shazo: 

Q. Did Mr. Najjum make any remark at the time he 
dropped this money? A. Yes. 

Q. What did he say? A. He said—I merely say what 
he said—he said, “It is bad when a fellow gets fat and he 
can’t pick money up,” and he almost fell. 

Mr. De Shazo: That is all. 

Re-direct examination 
By Mr. Hannan: 

Q. You did not read that statement before you signed 
it? A. I don’t remember; I might have. 

Q. Do you remember reading it? A. I remember tell¬ 
ing everything in there. Yes, I remember reading it. 

Q. Do you remember everything that was told in there? 
A. Yes. 

Q. You were asked a while ago— A. (Interposing) I 
don’t remember saying he was drunk. 

Q. Was he drunk? A. I couldn’t say he was drunk, 
because he wrote on my book all right. 

71 Q. You stated— A. (Interposing) That he had 
been drinking. 

Q. You stated that at other times he had had beer in 
there. Was that all that was sold on those premises— 
beer and wines? A. No wines; just beer. 
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Q. Do you recall ever seeing him intoxicated at any 
time before that? A. No. 

Q. Had he been in your place that day? A. I don’t 
know whether I worked that day or not. He did not come 
in there verv often—about once or twice a month. 

Q. Did he drink heavily when he came in there? A. No. 
Mr. Hannan: That is all. 

The Deputy Commissioner: That is all. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

Mr. Hannan: I will call Charlotte Smith. 

Thereupon Charlotte Smith was called as a witness for 
and in behalf of the claimant, and being then and 

72 there duly sworn by the Deputy Commissioner, as¬ 
sumed the witness stand and, upon examination, 

testified as follows: 

Direct examination 
By Mr. Hannan: 

Q. Will you please state your name and address? A. 
Charlotte Smith, 919 C Street, Northeast. 

Q. Mrs. Smith, did you know Mr. James Najjum? A. 
I knew him by him collecting the premium, yes, sir. 

Q'. Do you recall having seen Mr. Najjum at any time 
on January 20, 1937, which was Inauguration Day? A. 
Yes, sir, it was between 4 and 5, and he was absolutely in¬ 
toxicated. 

Q. He was intoxicated? A. Yes, sir, positively, because 
I will tell you why. I was sick in bed, you understand; 
I had the flu and a touch of gall bladder, and I heard the 
children screaming, and before my daughter could get 
to the door, he had fell in—walked in, kind of. He fell 
on the chair. He was absolutely drunk. 

My daughter hollered, ‘‘Mamma, the insurance man.” 
I said, “If he is drunk, I am not going to pay him.” 

It was the first time in my life I ever seen a man drunk. 
I was surprised to see him, because my husband came in 
drunk one day, and he said, “Isn’t that terrible?” and I 
said, “Yes, it has broken my home up.” 

73 When my daughter hollered, I got out of bed and 
came to the front window, and he was going down 

the street staggering. 
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Q. What time was this ? A. Between 4 and 5. 

Q. You are sure? A. Positively I am, because it was 
my dinnertime. 

Mr. Hannan: That is all. 

Mr. De Shazo: That is all. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

Mr. Hannan: I will call Mr. Murdock, from the office 
of the District Attorney. I believe he has the records of 
the convictions. 

Thereupon Orrice L. Murdock was called as a witness 
for and in behalf of the claimant and, being then and there 
duly sworn by the Deputy Commissioner, assumed the 
witness stand and, upon examination, testified as follows: 

Direct examination 

By Mr. Hannan: 

Q. Will you please state your full name and address? 
A. Orrice L. Murdock, 4317 Seventh Street, Northwest. 

Mr. De Shazo: Do I understand that you are calling 
this witness as your own? 

Mr. Hannan: I am calling him as my witness for 
74 what I examine him upon. If I may say so at this 
time, the examination of witnesses has gone pretty 
far afield, broader than my direct examination has been. I 
think that when Mr. De Shazo goes into an examination 
that is broader than the scope of my direct examination, 
he should use that person as his own witness. 

May I have a ruling on that, your Honor? You are in 
accord with me on that, are you not? 

The Deputy Commissioner: As you know, we do not 
follow the strict rules of evidence here, and we do not 
adhere to the practice of the courts. I will take that under 
consideration when I review the evidence. 

Mr. Hannan: Thank you. 

By Mr. Hannan: 

Q. Will you kindly produce for us the record of the con¬ 
viction of Robert W. Meinzer and Lawrence N. Ricker for 
the death of James Najjum? A. This is the official jacket 
which contains all of the statements that were taken be¬ 
fore the Grand Jury. 
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Q. I did not ask for that; I asked for the record of the 
conviction and sentence of Meinzer and Ricker for the 
death of Janies Najjum. 

By the Deputy Commissioner: 

Q. Do you have that, sir? A. From what was 

75 said, I thought you wanted the actual minutes 
taken in court. 

Our jacket shows that they were convicted on a plea 
of guilty. The defendant Ricker was convicted on a plea 
of guilty of manslaughter on the first count of the indict¬ 
ment, and the defendant Meinzer was convicted on a plea 
of second degree murder on the first count of the indict¬ 
ment. 

By Mr. Hannan: 

Q. Have you the indictment here? A. Yes. I do not 
have the original indictment; I have a copy of the indict¬ 
ment. 

Q. That is your office copy? A. Yes. 

Q. Will you kindly read the counts upon which each de¬ 
fendant was convicted? 

Mr. De Sliazo: Your Honor, I do not see what that has 
to do with this case. The witness has testified that the 
men were convicted. 

The Deputy Commissioner: I do not know, either; I 
have not heard about it yet. 

Mr. Hannan: We will show what they were convicted 
for. 

Mr. De Shazo: The witness has already stated that one 
■was convicted for manslaughter and the other for second 
degree murder. 

The Witness: I might say here that after these two 
pleas were entered there was a nolle prosequi en- 

76 tered as to the second count for both defendants. 
The first count charges first degree murder. 

By Mr. Hannan: 

Q. We are interested in the counts upon which the con¬ 
victions were entered. A. That is the first count. The 
second count involved robbery, and that was nolled. 

The first count is as follows— 
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Mr. De Shazo (interposing): Your Honor, I think be¬ 
fore we get the record all cluttered up we might as well 
find out what this is all about. It is going to take con¬ 
siderable time for him to read this. 

The Deputy Commissioner: I presume it is being done 
for a purpose. 

Mr. Hannan: It is being done for a purpose. 

The Deputy Commissioner: What do you propose to 
show ? 

Mr. Hannan: I propose to show that it is a matter of 
record that these men were convicted for the willful and 
malicious killing of the decedent. 

The Deputy Commission: Is that all you are attempt¬ 
ing to show? 

Mr. De Shazo: We admit that. 

Mr. Hannan: Do you admit that they were convicted? 

Mr. De Shazo: Yes. 

Mr. Hannan: That is all, then. I have no reason to 
clutter the record. You may inquire. 

77 Mr. De Shazo: I intended to admit just what they 
were convicted for. 

Cross -examination 

Bv Mr. De Shazo: 

Q. What was the first count? What were they con¬ 
victed for, according to your records? A. No. 1 defend¬ 
ant, Ricker, entered a plea of guilty of manslaughter on 
the first count, and No. 2 defendant, Meinzer, entered a 
plea of guilty of second degree murder on the first count 
of the indictment. 

Mr. De Shazo: I will admit that. 

The Witness: There are only two counts in the indict¬ 
ment. 

The Deputy Commissioner: Is there any further cross 
examination ? 

Mr. De Shazo: Yes, there are several things I want to 
ask him about while he is on the stand rather than have 
to call for him to return later. 

Mr. Hannan: Then, are you using this man as your 
own witness, or are you cross-examining him now? 

Mr. De Shazo: Whatever the Commissioner rules. I 
have certain questions I want to ask. 
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Mr. Hannan: I am asking you. 

78 Mr. De Shazo: I will take him as my witness 
right now. 

Thereupon Orrice L. Murdock was called as a witness 
for and in behalf of the resjmndent, and having been 
previously duly sworn by the Deputy Commissioner, as is 
above indicated, upon examination, testified as follows: 

Direct examination 

By Mr. De Shazo: 

Q. Have you in your possession, Mr. Murdock, among 
those papers, the statements and interrogatories of Eunice 
Constance Gerardi, dated February 9, 1937? 

Mr. Hannan: I object to their introduction, if your 
Honor please. 

The Deputy Commissioner: What are they? 

Mr. De Shazo: The statements and interrogatories of 
Eunice Constance Gerardi, dated February 9, 1937. 

The Deputy Commissioner: Are those records here? 

Mr. Hannan: They are available, if your Honor please. 

Mr. De Shazo: I may need them when I put her on the 
witness stand. I do not want to have to send down to the 
District Attorney’s office then in order to bring Mr. Mur¬ 
dock back. 

The Deputy Commissioner: Will that witness be pro¬ 
duced ? 

Mr. De Shazo: Yes, I have subpoenaed her, but I also 
want to have that statement in my possession when 

79 she gets on the stand. 

The Deputy Commissioner: Well, it will be re¬ 
ceived in evidence subject to the right of the claimant to 
cross-examine the witness. 

Mr. Hannan: If your Honor please, that statement 
which counsel speaks of was not taken in any judicial pro¬ 
ceeding at all but was merely an ex parte statement taken 
before any of these matters were brought to trial. 

The Deputy Commissioner: That may be. 

Mr. Hannan: They have subpoenaed the witness, and 
the witness is available. This is merely secondary evi¬ 
dence. If counsel wants to put her on the stand in order 
to contradict her by this statement, that is another thing. 

The Deputy Commissioner: You can have the record 
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clear as to where they were taken, by whom, and under 
what circumstances. The main point is that you have 
the right to cross-examine the witness. 

Mr. Hannan: I will not have the witness; they are pro¬ 
ducing the witness. 

Mr. De Shazo: I have subpoenaed the witness. I in¬ 
tend to put the witness on, but I wanted to get this state¬ 
ment while Mr. Murdock was here, so that I could let him 
go. Then, if her testimony should turn out to be different 
from what I expect it to be, I could ask her about 

80 this statement. 

Mr. Hannan: Very well. If your Honor please, 
I should like to ask this: that should the witness be pro¬ 
duced, then this testimony of the witness goes out—this 
statement goes out—and the witness’ own statement will 
take its place. 

The Deputy Commissioner: You are asking me to de¬ 
cide what her testimony is going to be, and I cannot do 
that. Your objection will be noted for the record, and I 
will consider it in the proper light. For the time being, it 
will be considered before the production of the witness. 

By Mr. De Shazo: 

Q. Do you have such a statement there? A. I believe 
that there is such a statement in here. I really haven’t 
had opportunity to find out just what there was in there, 
because I don’t know just exactly what would be wanted. 

By Mr. Hannan: 

Q. Do you know where those records have been kept, 
by the way, in the last six weeks? A. I beg your pardon? 

Q. Were they kept in the office down there for the past 
six weeks. 7 A. Yes, they have been. They have been kept 
in our record files. 

Here is a carbon copy of the statement you mentioned. 
By Mr. De Shazo: 

Q. In order to identify it, will you state to his 

81 Honor just what that is? A. This is a statement 
of Fun ice Constance Gcrardi in re the death of 

James Najjum, and the statement was taken on February 
9, 1937, by a member of the Homicide Squad of the Police 
Department and signed by Eunice C. Gerardi. 
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Q. Do you have there a list of the interrogatories that 
she was asked before the Grand Jury? A. Here is a copy 
of the inquest on the body of James Najjum. 

Q. I am speaking about the interrogatories asked her 
before the Grand Jury. A. Usually when these witnesses 
come before the Grand Jury, if they have made a state¬ 
ment to the Homicide Squad they identify their statement 
and merely state to the clerk in the Grand Jury that they 
have made such statement and identify it. 

Q. I happen to know that that was not the case here; 
that there is in that jacket a list of interrogatories, and 
I would like to have it. A. I would be glad to have you 
look through this. You may be able to identify them more 
quickly than I. 

Is that what you have reference to, sir, here (handing a 
paper to Mr. De Shazo) ? 

Q. Yes, that is it. State for the purpose of the record 
what that is. A. This is a statement of Eunice Constance 
Gerardi, 1429 Columbia Roard, Northwest, Apart- 
S2 mcnt 46. There appear to be interrogatories of this 
witness by Mr. Robb. 

Q. I)o you have there a copy of the transcript of the 
record of the inquest before the Coroner? A. Yes, this is 
the transcript of the inquest held before the Coroner of 
the District of Columbia. 

Q. Do you have a statement of Sergeant Aubrey M. Tol- 
son there ! A. 1 have just first a very brief statement by him. 
He probably made a more detailed statement. 

Q. Suppose you find the detailed statement. I think 
that is the one I have reference to. A. He just simply 
states here that he made an investigation and that they 
all made statements. 

Q. He has a very detailed statement there somewhere. 
A. I don't see it here. 

Q. 1 think it is in the folder papers, if I remember cor¬ 
rectly. 

(The witness produced a paper and handed it to Mr. 
De Shazo.) 

By Mr. De Shazo: 

Q. Do you have it now? A. Yes, I have here the state¬ 
ment of Detective Sergeant Aubrey M. Tolson. 
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Q. Dated when? A. Dated June 4, 1937, in re Lawrence 
Narden Ricker and Robert William Meinzer, Crim- 

83 inal No. 59,399. It is a three-page statement. 

Q. Now, have you a statement of Robert B. 

Helms? 

Mr. De Shazo: Do you want me to keep these in my 
possession as the witness identifies them until the other 
witnesses have testified? I may use them and I may not. 

The Deputy Commissioner: I cannot order you to take 
them; they belong to this witness. 

Mr. De Shazo: I wanted them here when I examined 
the other witnesses; that was all. 

The Deputy Commissioner: Do you simply want to 
identify them for the record at this time? 

Mr. De Shazo: I wanted to have them available so that 
I would not have to call Mr. Murdock back to the stand. 

The Deputy Commissioner: They may be marked for 
identification at the present time. 

Mr. De Shazo: All right, fine. 

By Mr. De Shazo: 

Q. For identification in the record, will you just tell us 
what this is? A. This is a statement by Rupert B. Helms, 
3807 Benton Street, in re United States v. Lawrence N. 
Ricker et al., Criminal No. 59,399, June 4, 1937. It is a 
statement bv Helms. 

Mr. De Shazo: Those are all the questions I have 

84 to ask at this time. 

The Deputy Commissioner: Let us have those 
papers marked for identification, in order. 

Mr. De Shazo: Supose we make the transcript of the 
record of the inquest Respondent’s Exhibit 7 for identi¬ 
fication. 

(The document referred to was marked “Respondent’s 
Exhibit 7 for identification.”) 

Mr. De Shazo: The next two are the Gerardi state¬ 
ments and interrogatories. They will be Respondent’s 
Exhibits 8 and 9 for identification. 

(The documents referred to were marked “Respondent’s 
Exhibit 8 for identification” and “Respondent’s Exhibit 
9 for identification,” respectively.) 
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Mr. I)e Shazo: The statement of Detective Sergeant 
Aubrey M. Tolson will be Respondent’s Exhibit 10 for 
identification. 

(The document referred to was marked “Respondent’s 
Exhibit 10 for identification.”) 

Mr. De Shazo: The statement of Rupert B. Helms will 
be Respondent’s Exhibit 11 for identification. 

(The document referred to was marked “Respondent’s 
Exhibit 11 for identification.”) 

Mr. De Shazo: That is all. 

Cross examination 
By Mr. Hannan: 

Q. Where will these be available? A. We will 
85 keep these all together and put them in our regular 
files. 

Q. They have not been there for the past six weeks. I 
have been trying to get them almost daily. I have asked 
almost every man in the office for them, and they have 
not been available at all. A. Well, they were there, if you 
had asked the Chief Clerk. 

Q. I asked the Chief Clerk, and the Chief Clerk made a 
search for them. 

The Deputy Commissioner: Have you any further 
questions? 

Mr. Hannan: No, thank you. 

The Deputy Commissioner: All right. You are ex¬ 
cused. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

The Deputy Commissioner: Have you any more wit¬ 
nesses ? 

Mr. Hannan: If your Honor please, I have for intro¬ 
duction into the record the claim or the bill of the under¬ 
taker. 

The Deputy Commissioner: Has the bill been paid? 

Mr. Ilannan: The bill has not been paid. 

The Deputy Commissioner: What is the amount of it? 
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Mr. Hannan: The bill is $.‘103. This is from Gawler’s, 
Morticians. 

86 The Deputy Commissioner: Joseph Gawler’s 
Sons, Incorporated; is that it? 

Mr. Hannan : That is correct. There is another bill for 
undertaking costs by a mortician in Roanoke, Virginia. 

The Deputy Commissioner: It would not make any dif¬ 
ference, because the burial expenses are limited to $200. 

Mr. Hannan: There are two doctors’ bills in this case 
and also hospital bills. I do not have those in my jacket; 
Mr. Najjum has them at home. He could obtain them at 
recess. Would you want originals of them? Would you 
want the hospital records in order to prove the amounts, 
or would you take their bills ? 

Mr. De Shazo: If they are itemized, regular bills, I see 
no objection to them. 

Mr. Hannan: We will produce them after recess. 

The Deputy Commissioner: It will be understood that 
the itemized bills of the doctors will be admitted in evi¬ 
dence. 

Mr. De Shazo: Unless there is something unusual. I 
have not seen them, but I will not object on the ground that 
the doctors are not here. However, if some question as to 
amount should come up and I desire to go into it further, 
I will let you know. 

Mr. Hannan: Other than the testimony of two wit¬ 
nesses, if your Honor please, that is our case. The one 
witness is Mrs. Lena High, who was subpoenaed to 

87 appear here this morning but who is in the hospital. 
I know that to be a fact. I should like an oppor¬ 
tunity to examine her in order to get her testimony into 
the record by whatever way your Honor might suggest. 

The Deputy Commissioner: Let us be in accord with one 
another in that respect. Mr. De Shazo made a statement 
this morning with respect to obtaining the testimony of 
Mrs. Lena High. We will see that arrangements are made 
to obtain that testimony before the case is concluded. 

Mr. Hannan: There is another witness, Mrs. Jarrett, 
whom I have tried in every possible way to reach. The 
last address I had for her was Alexandria, Virginia, and 
then Richmond. 1 have no way of getting her, although 
she placed her children in a home in Richmond, and I have 
written to those people and asked for her address. 


l 
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The Deputy Commissioner: If the case should be con¬ 
tinued, you will have the opportunity to put other testi¬ 
mony in. 

Mr. Hannan: Thank you. Otherwise, we have nothing 
further. 

The Deputy Commissioner: What about the widow? 
Is she present.’ Mr. Hannan: If your Honor please, she 
is ill. She is an elderly woman, as Mr. Najjum will tell 
you. To call her here would undoubtedly upset 

88 her, and the doctor does not want her to come. 
However, if you feel that it is imperative that she 

be present, then we will have her here. 

The Deputy Commissioner: I have no feeling in that 
respect. I was wondering whether it is admitted that Mrs. 
Mary Najjum is the surviving wife of the deceased, James 
Najjum. 

Mr. De Shazo: Is there a marriage certificate, or some¬ 
thing of that kind? 

Mr. Hannan: 1 presume there is, and I can get that for 
you. There was never any question previously about her 
not being the widow. 

Mr. De Shazo: I think we ought to have something 
about that in the record here. 

Mr. Hannan: Very well; I will produce that. 

The Deputy Commissioner: According to the claim 
filed, Mrs. Mary Najjum was born on March 19, 1884, and 
was married to James Najjum, the deceased, on the 22nd 
of August, 1909, at St. Andrew’s, Roanoke, Virginia, by 
the Reverend Lynch. 

Mr. Hannan: That is a sworn allegation, is it not? 

The Deputy Commissioner: Yes, in affidavit form. 

Mr. Hannan: Would you want more than that affidavit 
form? 

The Deputy Commissioner: If you have the marriage 
certificate, you should submit it for the satisfaction of the 
insurance carrier. 

89 Mr. Hannan: I can order one very well. 

The Deputy Commissioner: It is understood that 
the marriage certificate will be submitted. 

Is that your case? 

Mr. Hannan: That is our case. 
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The Deputy Commissioner: We will recess until one 
o’clock. 

(At 12:10 o’clock p. m. a recess was taken until 1 o’clock 
p. m. of this date.) 


Afternoon Session 

The hearing was resumed at 1 o’clock p. in., at the expira¬ 
tion of the recess. 

The Deputy Commissioner: You may proceed, Mr. De 
Shazo. 

Mr. De Shazo: Mr. Larsen is my first witness. I am 
putting him on a little out of order. 

The Deputy Commissioner: You may call your wit¬ 
nesses in any way you please. 

Thereupon Viggo H. Larsen was called as a witness for 
and in behalf of the respondent, and being then and there 
duly sworn by the Deputy Commissioner, assumed the wit¬ 
ness stand and, upon examination, testified as follows: 

Direct Examination 

90 By Mr. De Shazo: 

Q. What is your name? A. Viggo H. Larsen. 

Q. What is your business, Mr. Larsen? A. I am a pho¬ 
tographer and finger-print expert in the Police Department. 

Q. In the Metropolitan Police of the District of Colum¬ 
bia? A. That is right. 

Q. Did you take certain pictures in connection with this 
case? A. I did. 

Q. Do vou have them with vou? A. I have. 

Q. You took them yourself? A. I did. 

Q. Will you identify each of them? 

The Deputy Commissioner: You had better have them 
marked for identification. 

The Witness: They are already marked. 

The Deputy Commissioner: They are marked for the 
purpose of other proceedings. We will have them marked 
for ours. 

The Witness: This first photograph is looking north 
on North Capitol Street at the intersection of New York 
Avenue. 
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Mr. Dc Shazo: I offer this as Respondent’s Ex- 

91 hibit 12 for identification. 

(The picture referred to was marked “Respondent’s Ex¬ 
hibit 12 for identification.”) 

The "Witness: The next photograph is taken—I don’t re¬ 
call that short road where he was found. It is near Central 
Avenue—this short road here (indicating). 

By the Deputy Commissioner: 

Q. Ts that in Maryland? A. Yes, in Maryland—out in 
Maryland—and we found him right here by the fence (indi¬ 
cating). 

Q. On the left-hand side? A. On the left-hand side. 

Mr. De Shazo: This will be Respondent’s Exhibit 13 for 
identification. 

(The picture referred to was marked “Respondent’s Ex¬ 
hibit 13 for identification.”) 

The Witness: This photograph was taken at the same 
place, only showing this house here (indicating). 

By the Deputy Commissioner: 

Q. To the left of the photograph? A. Yes. 1 wanted to 
get the location where he was found. 

Mr. De Shazo: This will be Respondent’s Exhibit 14 for 
identification. 

(The picture referred to was marked “Respon- 

92 dent’s Exhibit 14 for identification.”) 

The Witness: This photograph was taken on the op¬ 
posite side of the road—Central Avenue—showing the 
bridge and the road going out, where he was located. Here 
is the house (indicating). • 

By the Deputy Commissioner: 

Q. The same house that appears in Respondent’s Exhibit 
14 for identification? A. That is right. Here is Central 
Avenue going toward Washington (indicating). 

Mr. De Shazo: This will be Respondent’s Exhibit 15 for 
identification. 
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(The picture referred to was marked “Respondent’s Ex¬ 
hibit 15 for identification.’’) 

The Witness: Now, I have three photographs here show¬ 
ing the inside of the automobile and one showing the car it¬ 
self. 

The Deputy Commissioner: There are three of them. 
They will be marked as Respondent’s Exhibits 16, 17, and 
IS for identification. 

(The three pictures referred to were marked “Respon¬ 
dent’s Exhibit 16 for identification,” “Respondent’s Ex¬ 
hibit 17 for identification,” and “Respondent’s Exhibit 18 
for identification,” respectively.) 

The Deputy Commissioner: Is that all? 

Mr. De Shazo: I am not particularly interested in 
93 having that picture go in. If you want it to go in, 
all right. 

By Mr. De Shazo: 

Q. This is Respondent's Exhibit 12 for identification. 
What does that photograph show in connection with this 
case? A. That shows the location where he was found and 
picked up by the two boys and a girl. 

Mr. Hannan: I object to that testimony, of course, be¬ 
cause lie cannot testify as to that fact. 

The Deputy Commissioner: I understand. That will be 
considered. 

Mr. Hannan: Yes, surely. 

The Deputy Commissioner: All I will consider from 
this witness is the evidence as shown in the photograph it¬ 
self and whatever testimony he may give as to finger¬ 
printing, if any. 

By Mr. De Shazo: 

Q. What location is that (indicating) ? A. New York 
Avenue and North Capitol Street, looking north on North 
Capitol Street. 

Mr. Hannan: Arc you introducing this in evidence now? 

Mr. De Shazo: Yes. I will connect it up later. 

Mr. Hannan: That goes in under the ruling which your 
Honor just made? 
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The Deputy Commissioner: Yes. 

(Respondent’s Exhibit 12 for identification was 

94 received in evidence and is filed in the office of the 
Deputy Commissioner together with the other papers 

in this case.) 

By Mr. De Shazo: 

Q. Respondent’s Exhibit 13 for identification shows 
what? A. I don’t recall the name of that road there, but 
it is near Central Avenue, where he was found. 

Q. Where who was found? Mr. Najjum? A. Mr. Naj- 
jum. 

Mr. Hannan: Again I object to that statement, because 
he dos not know; he did not find him. 

The Deputy Commissioner: The objection is sustained. 
You are not attempting to prove by this witness that he 
was actually found there, are you? 

Mr. De Shazo: If he knows it, I would like him to state 
so. I don’t know whether he does or not; I am trying to 
find out. 

The Witness: We understand he was found there; we 
didn’t see him. 

By the Deputy Commissioner: 

Q. Who directed you to take these photographs? A. The 
Police Department. I went out there with Mr. Tolson, of 
the Homicide Squad. 

Q. Was it Sergeant Tolson who asked you to take the 
photographs? A. That is right. 

95 Bv Mr. De Shazo: 

Q. That is in the State of Maryland, is it (indicating)? 
A. That is right. 

The Deputy Commissioner: You are offering that in evi¬ 
dence ? 

Mr. De Shazo: Yes. 

Mr. Hannan: I object to any statement other than that 
this is a picture of a spot in Maryland. 

Mr. De Shazo: All right. 

The Deputy Commissioner: The objection is sustained. 
Mr. De Shazo: It seems that is all he knows. 

The Deputy Commissioner: This will be received in evi¬ 
dence. 
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(Respondent’s Exhibit 13 for identification was there¬ 
upon received in evidence and is filed in the office of the 
Deputy Commissioner together with the other papers in 
this case.) 

By Mr. De Shazo: 

Q. Respondent’s Exhibit 14- for identification is what? 
A. It is the same roadway, only showing the house to the 
left. 

Q. That is in the State of Maryland? A. The State of 
Maryland. 

The Deputy Commissioner: That may be received in 
evidence as Respondent’s Exhibit 14. 

96 (Respondent’s Exhibit 14 for identification was 

thereupon received in evidence and is filed in the 
office of the Deputy Commissioner together with the other 
papers in this case.) 

By Mr. De Shazo: 

Q. What is Respondent’s Exhibit 15 for identification? 
A. That is looking across Central Avenue toward the 
bridge where he was found. 

Q. In the State of Maryland? 

Mr. Hannan: I object. 

The Deputy Commissioner: The objection is sustained. 

The Witness: In the State of Maryland. 

The Deputy Commissioner: The picture may be re¬ 
ceived in evidence. 

(Respondent’s Exhibit 15 for identification was there¬ 
upon received in evidence and is filed in the office of the 
Deputy Commissioner together with the other papers in 
this case.) 

By Mr. De Shazo: 

Q. This is what (handing a picture to the witness)? A. 
This is the inside of the automobile. 

Q. What does this picture show? A. The back seat in¬ 
side of the Plymouth sedan. 

Q. Whose Plymouth sedan? A. It belonged to one of the 
boys; I don’t recall his name. 

Mr. Hannan: I object to that testimony. 


97 
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Bv the Deputy Commissioner: 

Q. You do not know that, do you? You do not know 
whom it belonged to, do you? A. It belonged to Mr. Ricker, 
I understand; I am not sure. 

Q. But you do not know? A. I don’t know. 

The Deputy Commissioner: The objection is sustained. 

By Mr. De Shazo: 

Q. What else is shown in that photograph? A. Some 
blood stains. 

Q. Where are they located? A. On the back seat and on 
the top of the automobile. 

Q. On which side of the automobile? A. On the left side. 

Mr. De Shazo: I offer this in evidence. 

The Deputy Commissioner: That picture may be re¬ 
ceived in evidence as Respondent’s Exhibit 16. 

(Respondent’s Exhibit 16 for identification was there¬ 
upon received in evidence and is filed in the office of the 
Deputy Commissioner together with the other papers in 
this case.) 

Mr. Hannan: Just a moment. The blood stains 
you have not attempted to identify as yet. 1 object. 
98 Mr. De Shazo: He testified that they are blood 
stains. 

Mr. Hannan: They are blood stains, but T object to the 
admission of this picture in evidence until it is shown that 
those blood stains came from someone connected with this 
case. 

The Deputy Commissioner: Your objection is noted. 

By Mr. De Shazo: 

Q. Do you know whose blood stains they are? A. The 
Coroner, Dr. Murphy, said they are blood stains. I photo¬ 
graphed them all. They experimented with them there. 

Mr. Hannan: I object to that testimony. 

The Deputy Commissioner: That is hearsay evidence. It 
is admissible but will not be considered unless it is sup¬ 
ported. 

By Mr. De Shazo: 

Q. What is the photograph you have in your hand? A. 
The same seat, only more of a close-up of that back seat. 
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Mr. De Shazo: I offer that in evidence. 

The Deputy Commissioner: That may be received in evi¬ 
dence as Respondent’s Exhibit 17. 

(Respondent’s Exhibit 17 for identification was there¬ 
upon received in evidence and is filed in the office of the 
Deputy Commissioner together with the other papers in 
this case.) 

By Mr. De Shazo: 

99 Q. What is Respondent’s Exhibit IS for identifi¬ 
cation? A. That is the automobile—Plymouth sedan. 

Q. Do you know of your own knowledge whom it belonged 
to? A. No, I don’t. 

Mr. De Shazo: I offer this in evidence. 

The Deputy Commissioner: It may be received in evi¬ 
dence as Respondent’s Exhibit 18. 

(Respondent’s Exhibit 18 for identification was there¬ 
upon received in evidence and is filed in the office of the 
Deputy Commissioner together with the other papers in 
this case.) 

Mr. De Shazo: They are all the questions I have. 

The Deputy Commissioner: Is there any cross examina¬ 
tion? 

Mr. Hannan: No. 

The Deputy Commissioner: You are excused, Mr. Lar¬ 
sen. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

Mr. Do Shazo: I understand that Mr. Frye has some 
men working for him but that nobody is supervising them, 
so I shall put him on a little out of order. 

Thereupon Readus M. Frye was called as a witness for 
and in behalf of the respondent, and being then and 

100 there duly sworn by the Deputy Commissioner, as¬ 
sumed the witness stand and, upon examination, 

testified as follows: 

( 
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Direct Examination 
By Mr. De Sliazo: 

Q. Please state your full name and address. A. Readus 
M. Frye, 1649 Good Hope Road, Southeast. 

Q. What is your occupation, Mr. Frye? A. Foreman on 
district highway. 

Q. What was your occupation on January 20 or 21, 1937? 
A. The same thing. 

Q. On January 21, 1937, did you find a man in the road? 
A. Yes. 

Q. Who ? A. What day. 

By the Deputy Commissioner: 

Q. On January 21, 1937. A. It was 1937. Before I 
crossed the bridge, I came to the end of the bridge on Cen¬ 
tral Avenue, and about 15 feet beyond, to the right-hand 
side of the road, laid a man on his back. I immediately went 
back—I backed off the bridge and went back to Capitol 
Heights and notified the police, and they came up there 
and took him back to Judge Poore’s. 

Q. What time of the day or night was this? A. Well, it 

was around about 2 o’clock, I judge. 

101 Q. In the morning? A. Yes. 

Q. Was it dark? A. Oh, yes, very dark—raining. 
It was raining at the time. 

Q. Did you learn who the man was? A. No, I didn’t. 

Q. Did you ever learn who he was? A. No, sir, I never 
learned who he was. I never seen the man before that, and 
I never saw him afterward. 

Q. Did you get near him? A. Well, I was as close as I 
am to that man there (indicating). 

By the Deputy Commissioner: 

Q. About 3 feet? A. Just about; it may have been a little 
farther than 3 feet. 

By Mr. De Shazo: 

Q. Was it in the State of Maryland that you found him? 
A. Yes, sir. 

Q. Do any of these photographs show the place where he 
was seen by you (handing pictures to the witness)? A. 
Yes, sir. 

Q. Which one? 
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102 By the Deputy Commissioner: 

Q. Look at the three of them, first. A. Well, this shows 
more definitely. 

The Deputy Commissioner: The witness is referring to 
Respondent’s Exhibit 13. 

The Witness: You see, here is the end of the bridge, 
and he was lying right about here, I imagine (indicating). 

By the Deputy Commissioner: 

Q. Put a cross at about the spot where you found him. A. 
I imagine it was about 10 feet (indicating). 

Bv Mr. De Shazo: 

* 

Q. That spot is in the State of Maryland? A. Yes, sir. 

Q. Was the man lying down when you saw him? A. On 
his back. 

Q. Did he get up at any time while you were there? A. 
I got the police, and I came back with the police, but 
someone had come up—someone in Luckett’s Beer Parlor— 
I think it was his bartender and another woman and another 
man had got there before we did and had him standing on 
his feet. 

Q. Did he say anything in your presence? A. Yes. 

Q. What did he say? A. He was asked where he had 
been and how he got there, and each time he would answer, 
“I don’t know. 1 don’t know.” That is all he would say. 

Q. Did it appear, or could you tell from being 

103 near him, whether or not he had been drinking, or 

do you know? A. Well, I don’t know; I couldn’t say. 

I wasn’t close enough to smell his breath or smell anything 
on him, to tell the truth, because these people were all 
around him. 

Mr. De Shazo: That is all. 

Cross Examination 
By Mr. Hannan: 

Q. Mr. Frye, would you say that the man was in a very 
dazed condition when you saw him? A. He was. He was 
dazed. It seemed to me that he looked to be more dazed 
than drunk, if he were drunk. 

Mr. Hannan: That is all. 
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Examination in Chief 

By the Deputy Commissioner: 

Q. Who were the people who you say had been standing 
him up when you got back there ? A. One of them— 

Q. (Interposing) They were people who had come from 
where ? A. Luckett’s Bar. 

Q. Where is Luckett’s Bar? A. Well, it is right near the 
corner of Sixty-first Street. 

Q. How far is that from the spot where he was 

104 found, approximately? A. Well, I would say about 
three quarters of a mile. 

Q. Did these other people indicate in your presence that 
they had seen him before? A. Had seen this man? 

Q. Yes. A. No, they didn’t say anything. 

The Deputy Commissioner: That is all. 

Mr. Hannan: I have a few more questions. 

Further Cross Examination 

By Mr. Hannan: 

Q. Mr. Frye, would you say that that was a lonely spot? 
A. No, there was a house right there. 

Q. Is this the house (indicating on picture)? A. Yes. 

Q. How close was the house to the spot where the man 
was? A. Well, that house is, 1 guess, about 50 or 60 feet 
from where he was laying. 

Q. Is that the bridge near where he was found (indicat¬ 
ing on picture)? A. Yes, sir, the bridge. 

The Deputy Commissioner: What exhibit is that? 

Mr. Hannan: Respondent’s Exhibit 14. 

The Witness: That picture was like this, only that 

105 shows the house there, and that (indicating) does 
not. 

By Mr. Hannan: 

Q. There is the house, and away in the distance is the 
bridge? A. That is not away in the distance. 

Q. Well, it is a distance of at least two telegraph poles? 
A. Oh, no, you are wrong about that. 

Q. All right; look again. A. No, sir; no. That there 
telephone pole is across the bridge. That picture is taken 
different from what you see. It is different from what 
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you see it there. That house is not more than 50 or 60 feet 
from where he laid, if it is that, because the bridge is not 
more than 60 feet, I don't believe, from the corner of the 
house. 

Mr. Hannan: Very well; that is all. 

.Re-direct Examination 
By M r. Do Shazo: 

Q. Was this man later identified to you, or did you find 
out that he was Mr. Xajjum:' 

The Deputy Commissioner: Xo, he said he did not. 

The Witness: Only in the court procedure. He was not 
identified to me at all. 

Mr. De Shazo: That is all. 

(Thereupon the witness was excused and retired 

106 from the witness stand.) 

Mr. L)e Shazo: I will call Sergeant Erskine. 

Thereupon Sergeant Albert Erskine was called as a wit¬ 
ness for and in behalf of the respondent, and being then and 
there duly sworn by the Deputy Commissioner, assumed 
the witness stand and, upon examination, testified as fol¬ 
lows : 

Direct Examination 
By M r. 1 )e Shazo: 

( t ). What is your name, please' A. Albert Erskine. 

( t ). What is your occupation.' A. Sergeant. Capitol 
11 eights I'oliee. 

( t ). What town.' A. The town of Capitol Heights, Mary¬ 
land. 

Q. 1 direct youi* attention tjo the morning of January 21, 
1!K>7. Do you know anything about a man who was found 
that morning near there.' A. I do. 

( c >. Just tell the Deputy Commissioner what you know, 
please. A. Tins gentleman, Mr. Frye, came down .after mo 
and said there was a man lying up their on the Chapel Road, 
on Central Avenue. I got in the ear and went up there, and 
tiiis man then was standing up. Someone had been 

107 there and got him on his feet. 
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When I got there lie was soaking wet. I tried to 
talk to him and couldn’t get—he acted like he was be¬ 
wildered, like, to me, and I thought, first, he didn’t know 
just where he was at. We put him in my car and carried 
him to the justice ol' the peace. 

1 questioned him for a half hour, possibly three quarters 
of an hour, and asked him where he had been, and he didn’t 
seem as if he could tell me where he had been or what hap¬ 
pened. 1 did notice that he had a scar, like—he had, for 
instance—that lie had blood —something on the side of his 
face. 

By the Deputy Commissioner: 

( c ). On what side/ A. 1 don't remember just which side 
now. In fact, lie had dirt all over his face, lie had laid in 
the strawberry patch. There was sand there, and you 
couldn't tell from that. 

ill tlu* meantime, down there, in questioning him, he 
couldn't talk. 1 found bis billfold laying approximately 
lb feet from where he was standing. I looked in that and 
found a card in there where it said that he worked for some 
insurance company. 

By M r. I )e Sliazo: 

it IS (). What was the man's name/ A. Xajjum. 

( t >. .lames Xajjum/ A. Yes. It seems as though 
he had a Southwest address on one ol those cards. I called 
Xo. 4, and I couldn't get any satisfaction there. Then 1 
looked further and found a card where he lived on Xortli 
Capitol Street. 1 then called up Xo. S, which is Xo. now, 
and reported in there. 

In the meantime, they claimed they were going to send a 
man around to investigate. 

I then sent him home. I got a note from the justice of 
the peace, .Judge Boon*, to give to these boys, to show that 
they were not with him, in case anything would happen, lie 
did not want to go to the hospital. He didn't want any 
treatment : he was ail right ; all lie wanted was to get home. 

I smelled no w hisky on his breath or nothing to drink. It 
was twenly minutes to two :u tin* morning when I got the 
call. 

( t ). Did you testify before the Coroner? A. Yes, I did. 
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Q. Do you remember being asked at the inquest: 
“Q. Now, what did you find when you got there ?” 
And your answer: 


“A. When 1 got out on Chapel iioad, 1 found this man, 
dazed, in a dazed condition, standing up”? 

A. That is right. 

Q. (Continuing:) “We put him in a car and 
109 brought him to the justice of the peace's otlice, Oscar 
Poore’s Capitol Heights, North Sixty-first Street”? 
A. That is right. 

Q. (Continuing:) “1 questioned the man, tried to find 
out where he had been, and who he had been with, and I 
couldn’t get anything out of him”? A. That is right. 

Q. (Continuing:) “He seemed that he was dazed”— 

The Deputy Commissioner: You are repeating exactly 
what he testified ? 

Mr. Do Shazo: I beg your pardon. 1 have only a little 
further to go. 


By M r. De Shazo: 

Q. (Continuing reading:) “He had been drinking”? A. 
I don’t know whether lie had or not. 

Q. But that is what you testified before the Coroner ? A. 
It must have been a mistake there. 

Mr. Hannan: Mr. De Shazo, are you trying to impeach 
your own witness ? 

The Deputy Commissioner: Do not have any remarks 
between yourselves, please; address your remarks to me. 

Mr. Hannan: I beg your pardon. I do want to know 
whether he is trying to impeach his own witness. He has 
not announced that he is trying to do so, but he is, neverthe¬ 
less, confronting him with an alleged prior statement. 

The Deputy Commissioner: I will take judicial 
110 notice of it. You may proceed. 


By Mr. De Shazo: 

Q. What time of morning was this ? A. It was twenty 
minutes to two when I got the call. 

Q. What time was it when you got there? A. It was 
seven tenths of a mile from where I got the call to where 
this man was found. 

Mr. De Shazo: That is all. 
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Cross Examination 

Bv Mr. Hannan: 

% 

Q. Sergeant Erskinc, you said you found the man in a 
dazed condition? A. In a dazed condition was my state¬ 
ment down there. I was asked did I smell whisky on him, 
and I said, No, I didn’t know whether the man had been 
drinking or not. 

Q. But you smelled no whisky? A. I didn’t smell no odor 
of no whisky. 

Q. How close were vou to him at anv time? A. Close 
enough to him to put the man in the car and catch hold of 
him. Whether or not he had been drinking, gentlemen, 1 
don't know. 

Mr. l)e Shazo: May it please your Honor, I would like 
to introduce in evidence page 16 of the transcript of the 
record before the Coroner, particularly the last answer on 
that page. That answer continues at the top of 
111 page 17. 

Mr. Hannan: May I ask for what purpose this is 
being introduced, Mr. Commissioner? 

Mr. J)e Shazo: To show what the man testified before 
the Coroner. 

The Deputy Commissioner: Which man? This witness? 

Mr. De Shazo: Yes. 

By Mr. Hannan: 

Q. Recalling now the instance— 

The Deputy Commissioner: Just a moment. 

Mr. Hannan: 1 beg your pardon. 

The Deputy Commissioner: Do you want to question him 
with respect to that? 

Mr. Hannan: If you will permit me. If your Honor 
please, I should like to know who reported this. This says 
“Earl W. Cooper.” There seems to be some difficulty with 
this language that does not make it plain. 

I take it the line counsel refers to particularly is that 
on page 17, where the witness said: 

“I imagine that was around about, possibly getting 
around between 2:30 and 3 o’clock in the morning, and he 
asked me, had he been drinking.” 

Mr. De Shazo: No, I had reference to page 16, at the 
bottom of the page. 
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Mr. Hannan: (Reading) “I questioned the man, tried to 
find out where he had been, and who he had been 

112 with, and I couldn’t get anything out of him. He 
seemed that he was dazed. I couldn’t tell. He had 

been drinking. I knew that”? 

Mr. De Shazo: That is what I had in mind. 

The Deputy Commissioner: You have the witness here. 

By Mr. Hannan: 

Q. Mr. Erskine, did you state that at that time? A. They 
asked me whether the man was drinking, and I said I didn’t 
smell any odor of liquor on him. I remember that dis¬ 
tinctly because the judge and I were talking about him. 
We couldn’t smell anything. We had him in the room there. 

I walked very close to the man, and I says, “Now, call 
the ambulance, Judge, and send him to the hospital,” and 
he said, “No, I don’t want to go there; I want to go home.” 

Q. Did he appear to you to be drunk at all ? A. No, it 
just seemed like he was bewildered more, to me. I sup¬ 
pose if the man had got hit, which would have been more 
natural, and he had been lying out in the rain there—Lord 
knows how long he had been laying there. 

Q. But to your knowledge now, you did not smell any 
liquor? A. I didn’t smell any. 

Q. You said that you found the billfold about 15 feet 
from the body? A. I did, yes. 

113 Q. How did the billfold look when you found it? 
A. When 1 found it, it was lying open. 

Q. How was it lying open? A. Lying open like that (in¬ 
dicating). 

Q. Were there any papers in it ? A. Only cards. I think 
he had an operator’s permit, if I am not mistaken, and he 
had a Social Security card, I think—I am not positive— 
because when we couldn’t get anything out of the man, all 
we tried to do was get him home or get in touch with some¬ 
one. In fact, No. 4 just ignored the call when it came in. 

Q. There was nothing— A. (Interposing) It didn’t look 
like they tried to care about it, or anything else. The jus¬ 
tice of the peace is dead now. We tried to straighten him 
out and get what we could out of him. We couldn’t get 
nothing—no satisfactory answer whatever. He just acted 
like he didn’t know anything. 
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By the Deputy Commissioner: 

Q. Was there any money in the billfold? A. Not a cent. 
The only thing that was, was his cards. 

By Mr. Hannan: 

Q. Did you go through his pockets to see if he had any¬ 
thing? A. No, I didn’t. We just felt him when he 

114 got down there, as we do anybody else, to see if he 
had anything on him that didn’t belong to him. I 

throwed the flashlight around to see what I could find. 

Q. Was that all you could find? A. That was all. 

Q. Did he have a hat at that time? A. No, not when I 
found him. The man was soaking wet with the rain. I 
don’t know how long he had been there. 

Q. How long had it been raining? A. I couldn’t just 
answer that question. I don’t remember, sec? 

Q. But you do remember he was soaking wet? A. I do 
remember he was wet—the man laying out in the field 
there. Chapel Road cuts across Central Avenue, and this 
man was off to the right of that bridge, the old Chesapeake 
Beach line running underneath, and right alongside this 
bank is a small strawberry patch there, and there is the 
bungalow, and this man has a small strawberry patch. I 
imagine it is a little bit wider than this room. 

Mr. Hannan: That is all. 

Mr. De Shazo: I wanted to ask something further in view 
of the cross examination. 

Redirect Examination 

By Mr. De Shazo: 

115 Q. On page 17 of the record your answer to a ques¬ 
tion was— 

The Deputy Commissioner (interposing): What record? 
Mr. De Shazo: The record of the Coroner’s inquest. 

By Mr. De Shazo: 

Q. In your answer you said: 

“I imagine that was around about, possibly getting 
around between 2:30 and 3 o’clock in the morning, and he 
asked me, had he been drinking. I told him yes, he ap¬ 
peared that way, that I smelt it on him. Furthermore, look- 
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ing further in his pocketbook, I found that his address was 
on North Capitol Street, I think in the 1800 block.” A. 
That is right—1800 block. They asked me was he drunk, 
and T told them I didn’t know whether he was drunk or not. 

By the Deputy Commissioner: 

Q. Just a minute, please. Answer the question. Did 
you make before the Coroner the statement which was just 
read to you l A. They asked me a question down there, 
and I told them I didn’t smell any whisky. 

The Deputy Commissioner: No, no. Are you referring 
to the whisky drinking in your question? 

Mr. De Shazo: Yes. In his answer he said: 

“and he asked me, had he been drinking. I told him yes, 
he appeared that way, that I smelt it on him.” 

116 The Witness: They must have got that mixed up, 
brother. 

Mr. De Shazo: I would like to introduce in evidence page 
17 of this record. 

Mr. Hannan: I object to the introduction of that in evi¬ 
dence. 

The Deputy Commissioner: Well, the witness is here for 
cross examination if you wish to "o into it any further. I 
think perhaps you have covered it. 

Mr. De Shazo: That is all. 

The Witness: The man could have been drunk previous 
to that. We don’t know nothing about that, sir. We tried 
to find out where he had been, and we couldn’t find out 
anything. 

The Deputy Commissioner: That is all. You are ex¬ 
cused. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

Mr. De Shazo: I would like to have called the reporter 
who reported this testimony. 

The Deputy Commissioner: I do not think that would 
help any. 

Mr. De Shazo: I will call Mrs. Krause. 

Thereupon Marguerite Krause was called as a witness 
for and in behalf of the respondent, and being then and 
there duly sworn by the Deputy Commissioner, as- 
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117 sumed the witness stand and, upon examination, tes¬ 
tified as follows: 

Direct Examination 

By Mr. De Shazo: 

Q. What is your name, please? A. Marguerite Krause. 
Q. Where do you live? A. I live at 926 D, Southwest, 
now. 

Q. Did you know a man by the name of Mr. Najjum? A. 
Yes, sir, I did. 

Q. Did you see him on the afternoon of January 20? A. 
Yes, I did. I lived at 624 Maryland Avenue with my 
mother. 

Q. What was his condition at that time? A. He was 
drunk when he came to the house. 

Q. At what time? A. He came in between 4 and 5 in the 
afternoon when I was getting dinner—supper. 

Q. What did he come for? A. He came in to collect the 
insurance. 

Q. Did you pay him? A. No, sir, I wouldn’t pay him. 

Q. Why not? A. Because he was drunk, and we wouldn’t 
pay him. He didn’t have the book with him. 

118 Q. What did lie have to say about your not pay¬ 
ing? Did he say anything? A. No, he just said he 

come for the insurance. That is all he said. 

Q. Did he go away ? A. He just stood there for a while. 
He was drunk when he came in, and he was in a daze when 
he came in. 

Q. Did you see him leave? A. Yes, sir, I was in there. 
He scared me and the children. 

Q. Did he stagger when he went away? A. Yes, sir, he 
did. 

Mr. Dc Shazo: That is all. 

Cross Examination 
By Mr. Hannan -. 

Q. Are you sure of the time of the day that that was? A. 
Am I sure of the time? 

Q. Yes. A. Yes. 

Q. You are sure it was between 4 and 5 o’clock in the 
jifternoon? A. Yes. 
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Q. He was staggering drunk? A. He was drunk when 
he came in to collect, because the children—I have two— 
they screamed, and I had to have my mother come 

119 out of a sick bed and come to the door, because it 
scared them. 

Q. In which direction did he go? A. I couldn’t tell you 
whether he went down Maryland Avenue or uo Marvland 
Avenue. I couldn’t tell you. 

Q. You saw him? A. Yes, sir, I saw him go out of the 
yard, but I didn’t watch him when he went out. 

Q. Were you speaking to him? A. When he came down 
to collect for the money, he asked me where the money was, 
and I told him we wouldn’t pay because he was drunk. 

Q. Did he have the book? A. No, sir. 

Q. How do you know ? A. Because he always carried a 
book. He always writes in the book when we give him the 
money. 

Q. You did not see the book? A. No, sir, he didn’t have 
the book when he came into the house. 

Q. How do you know? Could he have had it in his 
pocket? A. No, sir, I don’t think he could have had it in 
his pocket. 

Q. How big was the book? A. That cash book is 

120 about that big (indicating). 

The Deputy Commissioner: About 10 inches. 

The Witness: I don’t know whether—I guess it is about 
that wide, and the book is that thick (indicating). 

The Deputy Commissioner: About an inch and a half 
thick. 

By Mr. Hannan: 

Q. How wide is that book ? It is just slips that he tears 
out ? A. No, the book he has is different. 

Q. Is it any wider than that (indicating)? A. I couldn’t 
tell you. 

Q. Try to recall. I do not want to pin you down to any¬ 
thing definite. 

The Deputy Commissioner: Is it any wider than two or 
three inches? 

Mr. Hannan: It is about 3 inches wide. I think every¬ 
body has seen an insurance agent’s book. 
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By Mr. Hannan: 

Q. It was no wider than that, was it? A. You have got 
me right there. 

Q. Do you know how long it was? A. Oh, yes, it was 
about that long; not longer than that (indicating). 

Q. No longer than that? About 10 inches long, and about 
an inch and a half thick? It was no thicker than that? 
How wide was it? A. About that wide, I guess (in- 

121 dicating). 

The Deputy Commissioner: The witness indicates 
about 2V*> inches. 

The Witness: It was his regular book. 

By Mr. Hannan: 

Q. He could have had it in his pocket? A. Maybe he 
could have in his pocket, but I couldn’t see anything. He 
was wringing wet when he came to the house. I couldn’t 
tell you whether he had it in his pocket or not, because 
when he came, he staggered in the door, and he frightened 
the children. 

Q. He was pretty drunk? A. Yes, he scared all of us. 
The children screamed. 

Q. That was between 4 and 5 o’clock? A. Yes, sir. 

Mr. Hannan: That is all. 

Redirect Examination 
By Mr. De Shazo: 

Q. Had he collected from you before? A. Yes, sir, he 
was collecting before, and it -was the first time I had ever 
seen him drunk. 

Q. Where did he have his book on previous occasions? 
A. He always had his book in his hands, underneath his arm, 
when he came to the house. 

122 Mr. De Shazo: That is all. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

Mr. De Shazo: Mr. Turnburke. 

Thereupon Henry H. Turnburke was called as a witness 
for and in behalf of the respondent, and being then and 
there duly sworn by the Deputy Commissioner, assumed 
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the witness stand and, upon examination, testified as fol¬ 
lows: 

Direct Examination 
By Mr. De Shazo: 

Q. What is your name and address, please? A. Henry 
H. Turnburke, 350 N Street, Southwest. 

Q. Mr. Turnburke, on January 20, 1937, did you see a 
Mr. Najjum ? A. Did I see him ? 

Q. Yes. A. Yes, sir. 

Q. At what time of day? A. Well, as I said, it was along 
about 7 o’clock. 

Q. Where did you see him? A. In the house. 

Q. What was he there for? A. Collecting insurance. 

Q. Did you pay him ? A. No. 

123 Q. Why not ? A. Well, he come in the house. He 
looked all right to me, and after he was in there a 

while, as I went over to get the book, I caught the breath 
of whisky, and then he commenced to get rocky, and I told 
him I wasn’t going to pay him. 

Q. Did he leave then? A. What? 

Q. Did he leave then ? A. No, not right away. He stood 
there and talked, and then he went on out. 

Q. When he went out, did anything happen to him before 
he got to the street ? A. Yes. 

Q. What happened to him ? A. He fell in the yard. 

Q. Why did he fall? Do you know? A. The house is a 
basement house, and he was going up the steps, I suppose. 
I didn’t see him when he fell, but my boy—he came in, 
and he said, “The insurance man is laying in the yard,” 
and I went out there—me and my boy—and we got him up, 
and I told him—I said, “I think you better had go home.” 

He says, “I think I will,” and he started toward 

124 Fourth Street. 

Q. Was he near any water when you picked him 
up? A. Yes, there was a little bit of water in the yard. 

Q. Did he fall into this water? A. Yes, his coat was real 
muddy when he got up. 

Q. How did you learn that he was out there in the yard? 
A. I told vou—the boy. 

Q. That was about how long after the man had left your 
place? A. About five minutes. 
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Cross Examination 
Bv Mr. Hannan: 

Q. You did not see him fall? A. No. 

Q. You did not see him lying in the water? A. Yes, I 
picked him up out of the water. 

Q. Then did he walk off ? A. Then he walked off toward 
Fourth Street. 

Q. Could he walk all right? A. No, kind of zigzag. 

Q. How drunk would vou say he was? A. I wouldn’t 
say he was what vou would call real drunk then, hut he 
knew what he was doing. 

Q. Would vou sav that he was dead drunk? A. 

125 No. 

Q. Did he know what he was doing? A. He did. 
Q. Did he have his book with him? A. Now, I don’t rec¬ 
ollect now, it has been so long ago, whether he had his 
books or no, but I think he did. 

Q. You place that at what time? A. About 7 o’clock— 
somewhere along about that. I don’t know exactly what 
time it was. 

Q. Had you had your dinner? A. Yes. 

Q. What time did you usually cat? A. We had dinner 
about 6 o’clock. 

Q. How long after your dinner did he come? A. I don’t 
know; 1 didn’t keep track of the time. 

Q. You say you lived in the basement of the house? A. 
Yes. 

Q. How many steps did he have to come down? A. He 
had to come down five or six steps. 

Q. How far from the steps had he fallen in the yard? A. 
He had fell over in the yard part. The steps come over 
like this (indicating), and he fell over. 

Q. How far from the steps was he lying in the rain? A. 
He was lying across the steps. He was lying across the 
coping. The steps come up here (indicating), and then 
there is a coping, and he fell across that. 

126 Q. In other words, his feet were across the coping? 
A. Yes. 

Q. But they were not on the steps? A. No. 

Q. So, he had got down the steps and m> the steps? A. 
Yes. 
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Q. When he first came in, you did not notice that he was 
drunk? A. No. 

Q. It was not until you smelled liquor? A. Yes. 

Q. You do not know whether that was whisky or beer? 
A. I wouldn’t like to say what it was. 

Q. You do not know? A. No. 

Mr. Hannan: That is all. 

Redirect Examination 

Bv Mr. De Shazo: 

V 

Q. What did Mr. Najjum say, if anything, when you 
picked him up in your yard? A. He said, “I been drink¬ 
ing” 

Q. He did? A. Yes. I told him—I said, ‘‘You better go 
on home,” and he said, “I believe I will.” 

127 Mr. De Shazo: That is all. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

Mr. De Shazo: My next witness would have been Mrs. 
Lena High. I understand that she is in a hospital, so I 
would like to make some arrangements with Mr. Hannan 
to have her testimony in the record before the case is closed. 

The Deputy Commissioner: Let us hear the rest of your 
evidence that you have here. 

Mr. De Shazo: All right. I will call William Carrico. 

Thereupon William M. Carrico was called as a witness for 
and in behalf of the respondent, and being then and there 
duly sworn by the Deputy Commissioner, assumed the wit¬ 
ness stand and, upon examination, testified as follows: 

Direct Examination 

By Mr. De Shazo: 

Q. What is your full name and address? A. William M. 
Carrico, 1307 South Capitol Street. 

Q. Where do you work? A. I w r ork for the Howard 
Cleaners. 

Q. What is your job there? A. I am driver-salesman. 

Q. Did you know T a Mr. Najjum? A. Only saw 

128 him one time. 

Q. When was that? A. That w T as on Inauguration 
evening w’hen he came to the house. 
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Q. What did he come there for? A. To collect insurance. 

Q. Did you pay him? A. I did. I paid him myself, and 
he receipted my book. T give him a dollar, and he gave me 
5 cents change. 

Q. Did you notice anything unusual about him? A. Yes. 
From what my wife told me, he had always been a very 
nice man. 

He came in, and I went out into the room. We were 
playing setback—my wife and son and a little boy down 
the street and myself. I got up from the table. My wife 
asked me to go pay him, and I went in to pay him, and he 
was drunk, and he got talking to me about insurance. 

By tile way, I went back in the book a week. In the 
wintertime my business falls down, and I wasn’t in posi¬ 
tion to give it to him, and he started to talk to me. Being 
a former insurance man, I told him I knew all about it. 

He was drunk. My wife came into the room, and she 
said, “Has he receipted the book?” 

I said, “Yes.” 

She said, “Well, let him go,” because he was drunk and 
cursing in the parlor, and he went on out the door. 
129 Q. What did he say? A. He was talking to me 
about niv being back. 

He says, “You know damn well, Carrico, you should keep 
your insurance up to date. It is a hell of a way to have 
your book,” and then my wife came in and stopped the con¬ 
versation, and he went on, and I went back to the card 
game. That was the first and last I had ever saw the man. 

My wife told me he was a perfect gentleman. He had 
collected a number of times there. I just put it down, In¬ 
auguration evening, and he got out with some policy hold¬ 
ers and got something to drink. 

Mr. De Shazo: That is all. 

Cross Examination 
By Mr. Hannan: 

Q. What time of the evening was it? A. Between 7 and 
8, as far as I know; I didn’t look at the clock. I generally 
get home around about 6 o’clock, as a rule, and I had ate 
supper, and we were sitting down and playing pitch, and 
it might have been 7:15, 7:30; it may have been quarter of 8. 

Q. It was not after 8? A. I don’t think it was. 
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Q. He had his book with him? A. As far as I know, he 
did. I know that he receipted my book, and, you 

130 know, insurance men carry books and papers of all 
kinds. I didn’t take particular notice. I couldn’t 

swear that he did or didn’t have his book. 

Q. Would you say that he was dead drunk ? A. Well, he 
was drinking, and from what I could understand—T am not 
a drinking man; I take a drink once in a while—he wasn’t 
in his right senses at the time that he was there, because if 
he had been I don’t think he would have cursed or got 
abusive. 

Q. What do you mean when you say that he was not in 
his right senses? A. What T mean—he was under the in¬ 
fluence of liquor. 

Q. He knew what he was doing ? A. He knew how to re¬ 
ceipt the book and take money and make change, and he 
didn’t stagger when he went out the door. 

Q. Do you know what he had been drinking? A. I 
wouldn’t know. 

Q. He did not stagger out the door; he walked out? A. 
He walked out the door. He walked out the door, opened 
it himself, and after my wife called him down he said, 
“Good night,” and he walked out. 

Q. What is your address ? A. 1307 South Capitol. 

Q. So, you are quite a distance from 350 N Street? A. 
Well, he would have to come out of my house, walk on 
that side of the street, turn around the corner, and 

131 go down N Street that way (indicating). 

Q. In other words, he would have to go north? A. 
No, he would go down. 

Q. You are at South Capitol and N? A. South Capitol 
and N. lie would have to come out of my house, right 
around the corner, and down that way about three blocks. 
South Capitol Street is the dividing line, Southeast and 
Southwest. The 300 block is between Third and Four-and- 
a-half. 350, did you say ? 

Q. Yes. A. That would be about in the middle of the 
block between Third and Fourth. 

Q. But the last time you saw him he was going out the 
door? A. Ves. 

Q. Did he have a hat on? A. I think he had it in his 
hand. 
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Q. He had no cuts on his face? A. No. 

Q. He had no scars? A. No scars. 

Mr. Hannan: That is all. 

Mr. De Shazo: That is all. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

132 Mr. De Shazo: Mr. Wolf. 

Thereupon Morris Wolf was called as a witness for and 
in behalf of the respondent, and being then and there duly 
sworn by the Deputy Commissioner, assumed the witness 
stand and, upon examination, testified as follows: 

Direct Examination 
By Mr. De Shazo: 

Q. State your full name and address, please. A. Morris 
Wolf, 1251 I, Northeast. 

Q. What business are you engaged in? A. Insurance, 
Baltimore Life. 

Q. Will you tell his Honor what you were doing on the 
evening of January 20, 1937, whom you were with, and so 
forth? A. I was with a fellow by the name of Ricker, and 
Bob Meinzer. 

Q. About what time did you meet them? A. It was ap¬ 
proximately—it was between 7 and 8, I think. 

Q. Between 7 and 8 o’clock in the evening? A. Yes. 

Q. Where did you meet them? A. They came to the house 

after me. 

133 Q. They came to your house? A. Yes, sir. 

Q. Then what did all of you do? A. The two did 
not come to my house. The two boys didn’t come to my 
house; it was Eunice and Ricker. 

By the Deputy Commissioner: 

Q. Eunice who? A. Gerardi. She was the young lady. 

By Mr. De Shazo: 

Q. Did you know both of them? A. Yes, sir. 

Q. How long had you known Ricker? A. I have known 
Ricker on and ofF about three or four years. 

Q. How long had you known Miss Gerardi? A. Miss 
Gerardi I had known a year, perhaps fifteen months. 
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Q. Where did you go after they came to your house? A. 
Both of them suggested we go out for a little spaghetti— 
Italian spaghetti. 

We left the house and went up on North Capitol Street 
close to New York Avenue, about a block or two from there; 
I just don’t recollect where. 

Q. From there where did you go? A. Well, we were going 
up North Capitol Street. It was right about New York 
Avenue, and we saw this man—this insurance man, 

134 Mr. Najjum—by the car stop. 

Q. By the car stop? A. Yes. 

Q. On New York Avenue? A. Yes. 

Q. I have a picture here which I will show you. Is that 
a view of the place where you saw him? A. I don’t know. 
Is that— 

By the Deputy Commissioner: 

Q. Do not ask questions. If you can answer the question, 
answer it; if you cannot, say that you cannot. A. I don’t 
remember. 

By Mr. De Shazo: 

Q. Was he on New York Avenue? A. No, sir. 

Q. Where was he? A. North Capitol Street. 

Q. He was on North Capitol Street? A. Yes. 

Q. Was he on the sidewalk or where? A. On the side¬ 
walk. 

Q. What was he doing? A. Leaning against the car stop. 
Q. Then what did you do? Did you say something to 
him? A. We didn’t say anything to him. We were 

135 going up to this light, up to New York Avenue, and 
up North Capitol to New York Avenue. There is a 

light, and this light just changed to red, and we had to 
stop. 

We came to an abrupt stop, and we happened to stop 
right by—right on the inside, on the right, and there was 
this man. lie was kind of falling down on the car stop, 
like sliding, you see. I noticed his book right in his hand, 
and I saw his book right away, and I took an impression 
he was an insurance man. 

Q. What caused him to slide down? A. Oh, he was drink¬ 
ing—drunk at the time. 
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Q. What did. you do? A. Then I suggested to the bunch 
that we take him home if he didn’t live very far. 

Q. What time of day was this? A. That was, I guess, 
between S and 10. 

Q. Between 8 and 10 o’clock in the evening? A. It may 
have been a little later. It was before 12 o’clock. 

Q. Did you attempt to get him into the car? A. Yes, sir, 
we did get him. 

Q. Did he fall while you were getting him in? A. Yes, 
sir. I was right behind him. 

Q. Where did he fall? A. That I don’t remember 

136 exactly. I thought at the time that he fell face 
downward on the running board. He fell at the car 

stop, and he was coming down—sliding down this pole, hold¬ 
ing on to it, you understand—sliding down. He fell in the 
gutter before we picked him up. How he fell down, I don’t 
remember. 

Q. Could you see his clothes before he fell into the gut¬ 
ter? A. Could 1 see his clothes? 

Q. Yes. A. Yes, sir. 

Q. Were they muddy? A. Were they muddy? 

Q. Yes. A. No, sir. 

Q. Did they show that he had fallen before? A. No, sir. 
Q. But you did see him fall into the gutter? A. Yes, sir. 
Q. Then you picked him up? A. Yes. 

Q. And he fell again? A. Going in the car, when we w^as 
putting him in the car. 

Q. Whose car were you in? A. Ricker’s. 

137 Q. What kind of car was it? A. Green Plymouth, 
1937, I think it was. 

Q. Does that look like it (handing a picture to the wit¬ 
ness)? A. Yes, that looks like the 1937 Plymouth. 

Air. De Shazo: I am referring the witness to Respon¬ 
dent’s Exhibit IS. 

By Mr. De Shazo: 

Q. After you got him into the car, what did you do? 
Where did you put him in the car ? Where was he placed? 
A. Well, at first I don’t remember exactly if he was put up 
in front first or not. 

Q. When you first remember, where did you have him? 
A. I think we were putting him right in front. I don’t 
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remember very clearly if it was the front or the back, so 
far as the present time, but after we got him in the car, he 
wanted a drink and he wanted some women. 

Q. How r do you know he did ? A. He suggested it. 

Q. What did he say f A. He said he wants a woman and 
he w’ants to get something to drink, and I told him right 
off the bat—I asked him where he lived, and he told me— 
he said he lived—anyway, it wasn’t very far from where 
we were, fie didn’t want to go home. 

138 Q. So, where did you take him? A. We was going 
around the block, I think. We turned around New 

York Avenue at this light and came back, and we stopped 
at a liquor store. 

Q. Then what did you do? A. Then he went in to get a 
pint of liquor. 

Q. Who got the pint of liquor? A. He did. He paid for 
it, rather. It was his money, but Ricker gave him the 
money—he gave Ricker the money. 

Q. Where did he get the money from? A. From his 
pocket, I should imagine. 

Q. Which pocket? A. I didn’t see. I was right behind 
him. He was in the middle; us two were walking on each 
side of him. 

Q. Did you have to hold him up at that time? A. We had 
to get mighty close to him to hold him up. 

Q. Who bought the liquor with his money? A. Who 
bought it? 

Q. Yes. A. Ricker. 

Q. How much did he buy? A. A pint. 

Q. What was paid for it? A. A dollar. 

139 Q. What did you do after you got the liquor? A. 
After we got the liquor, we went in the car, and I 

went home. 

Q. Did he drink any of the liquor while you were there? 
A. I don’t know. I didn’t take any of it. 

Q. Was the bottle opened while you were there? A. I 
don’t remember if it was or not. They were in the back, 
see? When we come out of the liquor store, we changed 
drivers. Eunice drove. I sat up front with her, while the 
other three, Bob, Ricker, and Mr. Najjum, were in the back. 
We left there, and I went home. I told the girl to take me 
home. 
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Q. Approximately what time was it when you got home? 
A. It was before midnight? 

Q. Was it 11 o’clock, 12 o’clock, or what? A. It was be¬ 
fore midnight. It might have been between 11 and 12, or 
it might have been between 10 and 11. 

Q. Was there any blood on his face at the time you picked 
him up? A. When we picked up Mr. Najjum? 

Q. Yes. A. I don’t remember now. 

Q. Did any blood get on his face while you were with 
him? A. When 1 picked him up, it seemed to me—Yes, 
there was some blood on his face. I gave him my 

140 handkerchief. I think I was the one who gave him a 
handkerchief. One of us did. I think I was the one 

who gave him a handkerchief to wipe some blood off. 

Q. He was still in the car when you left? A. Positively. 
When 1 left him, he was still in the car. 

Q. During the time he was with you did he solicit any 
insurance? A. No, sir, he couldn’t in the condition he was 
in at the time—that is, very well; he may have been able 
to do it. 

Q. Did you see him drink at all while you were with him? 
A. He took a drink before I got out of the car, right at the 
house, when we stopped, but I don’t know which bottle it 
came from. We had one when we went into this spaghetti 
place. 

Q. Did he succeed in finding his girl friend while he was 
with you? A. Not when I was with him, no, sir. 

Q. lie did find the liquor? A. Right. 

Mr. De Shazo: That is all. 

Cross Examination 

By Mr. Hannan: 

Q. Where did you pick up Mr. Meinzer? A. Some 

141 little lunchroom, I think. It was on North Capitol; 
I don’t exactly recollect where it was. 

Q. When did you pick up Meinzer? A. After we left the 
spaghetti place. 

Q. How soon afterward? A. It wasn’t very long. 

Q. How long were you at the spaghetti place? A. We 
were in there about, I imagine—I am wrong there. We 
went in this spaghetti place, and Robert comes in later, 
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see? We were in the spaghetti place, and Robert, comes 
in later, while we were there. 

Q. WTiile you were there, he came in? A. Right. 

Q. You told us that you picked him up at the lunchroom. 
A. He came in there while we were in this lunchroom— 
spaghetti place. We didn’t pick him up anywhere, in other 
words; he came in there when we were in there eating— 
Ricker, Eunice, and myself. 

Q. You testified that you did pick him up. A. I just re¬ 
member now that is what happened. He came in the spa¬ 
ghetti place. We were there. 

Q. Did he go out with you? A. Yes, sir. 

Q. Did you go to the spaghetti place before you picked 
this man off the street, or afterward? A. Oh, before. 

142 We picked this man up afterward—after we left the 
spaghetti place. 

Q. Meinzer was with you when you picked this man up? 
A. I am not saying he was. 

Q. You stated that there were only two of you when you 
picked this man up before? A. There was only two of us? 
What do you mean? 

Q. You said there were only Eunice, Bob, and yourself. 
A. That is when we left, not when we picked the man up, 
now*. Not when we picked the insurance man up we weren’t 
by ourselves. 

Q. You said that you got into the front and that he got 
into the back. A. That is when we left, after we come from 
the liquor store. After we come from the liquor store, we 
changed. 

Q. You testied that after you came from the liquor store 
he was in the back between Ricker and Meinzer. A. Ex¬ 
actly. I was sitting up in front with the girl—Eunice and 
myself. 

Q. How many were with you when you picked him up? 
A. There was us four when we picked him up. 

Q. You testified that there were just three of you. Do 
you change your testimony at this time? A. What I am 
getting at now—there was Ricker, Eunice, Robert, and my¬ 
self when we picked him up. There was four of us. 

143 Q. There were four in the car? You did not go 
somewhere else to pick up Meinzer later? A. Ex¬ 
actly. 
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Q. So, you were wrong when you testified the other time? 
A. Exactly. 

Q. Where was the blood on Mr. Najjum’s face? A. I 
don’t remember. 

Q. You do not remember? A. No, sir. 

Q. Where was the blood coming from? A. It seemed to 
me to be coming right down his face. 

Q. Where? A. Tt seemed to be coming from his nose. 
That is where it seemed to be coining from—right on down 
underneath his lip, under his chin, on his shirt. 

Q. You gave him your handkerchief to wipe his nose? 
A. I think I did. I don’t remember whether it was mine. 

Q. Are you sure it was blood that was coming from his 
nose? Are you sure that that was not later, when you 
came from the liquor store? A. No, sir, not then; when we 
picked him up. 

Q. What time did you go into the liquor store? A. It 
was after we left the spaghetti place. I guess between 10 
and 11 o’clock. 

144 Q. After you left the spaghetti place? A. Then we 
went to the liquor store. 

Q. You told us that you picked Mr. Najjum up after you 
came from the spaghetti place. A. We picked the insur¬ 
ance man up—that is what I am getting at—we picked the 
insurance man up after we left the spaghetti place. 

Q. That was after 10 o’clock? A. Well, I don’t know 
the time. I imagine it was after 10 o’clock, yes. 

Q. You testified that thej r came by, picked you up, and 
then went up North Capitol Street. Then, you said, you 
had to stop at a stop sign and picked Mr. Najjum up a little 
after 8 o’clock. A. Oh, no, sir. You got me wrong down 
there. No, sir; they were at my house from approximately 
6 to close to 8 or 7:30. They were at my house to that 
length of time, see? We were drinking at the house. 

No, sir, we picked Mr. Najjum up after we left the 
spaghetti place. 

Q. What time would you say that was, then? A. Like I 
say, I don’t know. It was before midnight. I was home 
before midnight. From the time we picked him up to 
the time we went to the liquor store a half hour didn’t pass. 

Q. In other words, it was between 10 and 10:30 

145 o’clock when you went into the liquor store? A. It 
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may have been 11 and 11:30; I don’t know the exact 
tin e. 

Q. Were you intoxicated? A. I was feeling good, yes. 

Q. How many drinks had you had? A. Quite a few. 

The Deputy Commissioner: It does not make any differ¬ 
ence. 

By Mr. Hannan: 

Q. Then, you were wrong when you testified before that 
you had picked him up between S and 10 o’clock? A. Picked 
up this insurance man? 

Q. Yes, you were wrong when you said that you picked 
him up between 8 and 10 o’clock? A. I don’t know what 
time it was. If I said that—I don’t know what time it was. 
I don’t remember the exact time. 

Mr. De Shazo: Your Honor, I think counsel has been over 
that long enough. The man has told him that he knows 
nothing about it. 

Mr. Hannan: I just want to find out exactly when it was. 

Mr. De Shazo: The man has told vou he does not know. 

Mr. Hannan: He testified categorically that he was picked 
up between 8 and 10 o’clock. It is in the record. 
146 Now he says he does not know. He says it was 
after 10 o’clock. He testified before that he picked 
him up before he went into the spaghetti house. 

Mr. De Shazo: I beg your pardon; he never testified like 
that. 

Mr. Hannan: He testified before that there were only 
three in the car; now he testifies that there were four. 

The Deputy Commissioner: Go ahead with your ques¬ 
tions. If it is in the record, I will take notice of it. 

By Mr. Hannan: 

Q. After you went into the liquor store, where did you 
go? A. After we went to the liquor store? 

Q. Yes. A. We went right home immediately. 

Q. You went right home? A. Eunice took me right home. 

Q. You testified here when the question was asked of you 
that you did not see him take a drink. A. I didn’t see Mr. 
Najjum take a drink? 

Q. Yes. A. At that particular time, when we left the 
liquor store, I didn’t see anyone take a drink. I didn’t see 
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the bottle opened, but when we got home, and as I was get¬ 
ting out, the three of them went back and drank in the back. 
Q. Who were the three? A. Najjum, Meinzer, and 

147 Ricker. 

Q. You saw the three of them taking a drink? A. 

Yes, sir. 

Q. Which one took a drink first? A. I don’t know. 

Q. You said you saw them. Who was drinking when you 
saw them? A. At that particular time I saw them, I think 
Ricker was taking a drink. 

Q. Did you see Najjum actually have the bottle to his 
lips? A. I didn’t see him with his lips; 1 saw it in his hand. 
He may have been ready to get one, or he may have had 
one. 

Q. He may have been passing it to the next man? A. 
That is right. 

Q. You did not see him take a drink? A. I did not; I just 
surmised that; that is all. 

Q. Are you sure he had his book with him? A. Oh, posi¬ 
tively. He dropped his book when he well down, and I put 
the book in the car. 

Q. How much money did he have on him? A. I couldn’t 
tell you. 

Q. Was this the first time you had gone out with Eunice, 
Ricker, and Meinzer? A. The first time? 

148 Mr. De Shazo: I object to that. 

The Witness: No, sir. 

The Deputy Commissioner: What is the materiality of 
that line of questioning? 

Mr. Hannan: Just this, Mr. Deputy Commissioner: The 
police investigation showed a scries of similar crimes to 
have happened, wherein this green car belonging to Ricker 
and Meinzer had come up to people who were intoxicated, 
had taken them into the car, had rolled them of their money 
—robbed them—and had then left them out. 

I am trying to put this gentleman in that car to show the 
practice, and this is one of the practices. 

The Witness: That I wouldn’t know. I was with Ricker 
many a time. Meinzer 1 never did like; why, I do not know. 
But Ricker—whenever I was with Ricker, he was perfectly 
all right. But when them two got together, they were al¬ 
ways up to their foolishness. That was positively the first 
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and last time that I was with them that I have been knowing 
they did such a thing—go out rolling people. 

By Mr. Hannan: 

Q. You knew that Meinzer did that, did you not? A. I 
heard—I don’t know nothing—I heard that they did do 
that. I don’t pay no attention to w’hat I hear. 

149 Q. You heard some words? A. 1 didn’t hear words. 
Q. But you knew, and that is why you left? You 

knew they were going to roll that man for his money? A. 
Exactly. 

Q. That is why you left? A. Exactly. 

Mr. Hannan: That is all. 

The Witness: I didn’t know’, but I had a very good idea. 
Redirect Examination 
By Mr. De Shazo: 

Q. How many times, approximately, did Mr. Najjum 
state, while you were there, that he wanted women? A. Oh, 
continuously. 

Q. How about drink ? A. Yes, sir, continuously. I wanted 
to take him home right away, and so on the way home we 
got within a block, a block and a half—he didn’t live very 
far from New York Avenue, where w’e picked him up. 

“No, I don’t want to go home.” 

We was going to take him home. Then he said he w’ould 
buy the whisky. 

Q. And he bought some? A. Yes, sir. 

Mr. De Shazo: That is all. 

Recross examination 

By Mr. Hannan: 

Q. He did not buy any; Ricker bought it? A. It 

150 was his monev that bought it, because I heard him 
—he asked for the money. 

Q. Did you see him in the store? A. I went in with 
them. 

Q. You were on one side. Who w’as on the other side? 
A. Bob and Ricker, and I was right in back. 

Q. All four of you went into the store? A. Yes, sir. 

Q. To buy one pint of liquor? A. Yes, sir; in fact, I 
w’as going to leave then to go home. 
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Q. You are not sure where the blood came from? A. No, 
sir. It seemed to me as though it was coming right down 
his face. 

Q. But that was when you first picked him up? A. Yes. 
Q. But yet his face was not dirty? A. It didn’t look 
dirty to me. 

Q. His clothes were not soiled? A. No, sir. He had 
blood on his shirt and his vest. He used a handkerchief 
on it. I don’t know whether it was his own. 

The Deputy Commissioner: Do not go over the 

151 same line of questioning again, please. 

Mr. Hannan: All right. 

By Mr. De Shazo: 

Q. "What kind of conversation did he carry on while 
he was with you in the car? A. That is all I heard, sir; 
that he wanted the woman and he wanted liquor. I wasn’t 
with him very long. 

By Mr. Hannan: 

Q. When he slumped down, when you found him slumped 
beside the post, was he in a stupor? A. He wasn’t in a 
stupor. I do think he knew what he was doing, but never¬ 
theless he seemed plenty intoxicated, but I do think he 
knew what he was doing at the time. 

Q. But he fell before he got into the car? A. Yes, sir, 
he fell twice. 

Q. You had to put him bodily into the car? A. Yes. 
Before going in the car, he slipped over the running board. 
I don't know whether he fell diagonal or forward either 
time. I don’t remember. 

Q. But you did pick him up and put him in the car? 
A. Yes, sir. 

Mr. Hannan: That is all. 

Examination in chief 

By the Deputy Commissioner: 

Q. When you first saw Mr. Najjum standing at 

152 the car stop, who was it that discovered he was an 
insurance man? Do I understand that you were 

the one? A. Yes. 
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Q. What did you say to the others in the car? A. I 
said, “There is a cousin of mine.” I have a habit of call¬ 
ing everybody a cousin. I was in the insurance business 
too. 

I says, “Let’s take him home.” 

Q. So, the others in the car knew he was an insurance 
man? A. Exactly. 

Q. Were anv statements made bv anybody else in the 
car concerning his business? A. No, sir. 

Q. When vou went home do vou know where thev were 
bound for? A. No, sir. They were talking about going 
out to Capitol Heights, or something—out to Patsy’s, or 
something. It is a place where they sell beer and dance. 
This particular night they didn’t have no dance out there, 
so I don’t know why they were going out there, but never¬ 
theless that is what they were referring to. That is out 
in Capitol Heights. 

The Deputy Commissioner: That is all. You are ex¬ 
cused. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

Mr. De Shazo: Miss Gerardi. 

153 Thereupon Eunice Constance Gerardi was called 
as a witness for and in behalf of the respondent, and 
being then and there duly sworn by the Deputy Com¬ 
missioner, assumed the witness stand and, upon examina¬ 
tion, testified as follows: 

Direct examination 

By Mr. De Shazo: 

Q. What is your full name, please? A. Eunice Con¬ 
stance Gerardi. 

Q. Miss Gerardi, were you with Mr. Wolf and several 
others on the night of January 20, 1937? A. Yes. 

Q. Will you tell his Honor what happened that eve¬ 
ning prior to the time you started out? A. What do you 
mean? From the time we picked him up? 

Q. Who were with you two? A. Morris Wolf, Robert, 
and Ricker. 
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Q. What time did you meet them? A. I don’t know 
exactly what time it was, but it must have been around 
between 8 and 9; something like that. 

Q. Between 8 and 9 o’clock at night? A. It may have 
been earlier; I don’t know. 

Q. Where did you first go? A. First we went over down 
to this place over on North Capitol, I think it was, 

154 and had some spaghetti. 

Q. What time did you leave there? A. I guess it 
was a little after 9. 

Q. Then where did you go? A. Well, we went up the 
street, on North Capitol Street, and that is where we met 
the man. 

Q. Whom did you see up there? A. You mean at the 
stop light? 

Q. Yes. A. We saw this rather stout man. 

Q. What? 

By the Deputy Commissioner: 

Q. You saw a stout man ? A. Yes, he looked like he was 
drunk or something. 

By Mr. De Shazo: 

Q. Where was he? A. Well, when I saw him he was 
near the curb, standing up. 

Q. Then what did you see happen to him? A. Well, 
Robert—his car was in front of us, and Robert and Morris 
jumped out of the car, because the man fell down, or some¬ 
thing—looked like he was. 

Q. He fell down ? A. Uh-huh. 

Q. Then what did they do? A. Well, then, Ricker 

155 jumped out of the car—the one we were in—and 
they picked the man up, and after that I didn’t 

look at him, but the next thing I knew this man and Robert 
and Morris Wolf got in the first car. 

Q. They got into the first car? A. Yes—that is, Robert’s 
car. 

Q. You were not in that car? A. No. 

Q. Where did you go from there? A. Well, they started 
riding around a little, and they stopped the car up further. 
It was near a liquor store. 

Q. Yes? A. Robert jumped out of the car and came 
back and told us that he was going to pay for a pint. 
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Q. Who was going to pay for it? A. This man was 
going to treat to a pint. 

By the Deputy Commissioner: 

Q. The man whom you had picked up? A. Yes, that is 
right. 

By Mr. De Shazo: 

Q. Did the man go into the store and get the pint? Just 
what happened? A. No, there was Robert—All of them 
went in. 

Q. All of them went into the liquor store? 

156 A. Morris Wolf didn’t go in; he went up to the 
door. 

Q. When you got back, what happened? Whose car 
did the man get into? A. He got into Ricker’s car. 

Q. Were you in that car too? A. I was sitting at the 
wheel, yes. 

Q. Where did the man go? A. The man got in back. 

Q. Then where did you go from there? A. Well, Mor¬ 
ris said he was sick, or something, and he wanted to go 
home. 

Q. Did you take Morris home? A. Yes, I took Morris 
home. 

Q. Did the man take a drink on the way to Morris’ 
house? A. Well, to tell the truth, I didn’t pay attention 
to what they were doing. 

Q. Did they take a drink after they got there? A. I 
don’t know. 

Q. Did he talk at all while he was in the car? A. He 
said a couple of words. He just said he wanted to go out 
and have a good time. 

Q. He wanted to go out and have a good time? A. Yes. 

Q. Then you took Morris Wolf home? A. Yes. 

Q. Then where did you go? A. Well, we rode 

157 around a little, and Ricker suggested some place 
out here in Maryland. I don’t know where it was, 

but he told the man that he didn’t have any money, and 
he said he would pay for the gas. 

A. He would pay for the gas? A. Yes. 

By the Deputy Commissioner: 

Q. Who was going to pay for the gas? A. The man. 

Q. The man you picked up? A. That is right. 
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Q. That was Najjum. You know his name. A. Najjum. 
The Deputy Commissioner: Please refer to him by 
name hereafter, so that the record will be clear. 

By Mr. De Shazo: 

Q. Where did you stop for the gas? A. Well, it was 
there at Benning Road and Central Avenue we stopped. 

Q. Did the man, Mr. Najjum, pay for the gas? A. Yes, 
lie paid for it. 

Q. Did lie appear to be drinking or drunk at the time 
when he was with you ? A. Sure he was drunk. 

Q. He was drunk? A. Yes. 

158 Q. After you got the gas where did you go? A. We 
went straight. We went out Central Avenue, I 

think, toward Upper Marlboro. 

Q. Where did you next stop? A. Well, we didn’t stop 
until Robert and Najjum were fighting. 

Q. What were they fighting about? A. I don’t know. 
Robert said he got funny, and something or other hap¬ 
pened, and I think that Robert told him to cut it out, and 
he kept it up, and Robert told him to cut it out three or four 
times, and then they started fighting. 

Q. Then they started fighting? A. Yes. 

Q. Did this take place in the District of Columbia or in 
Maryland? A. In the District. 

Q. Did you stop for them to have it out—to have the 
fight out? A. No. 

Q. You just kept going? A. Yes. 

Q. Where did you next stop? A. I don’t know. I just 
stopped. 

159 Q. Who told you to stop? A. I told Ricker I 
couldn’t drive any more. 

Q. You stoped the car? A. Yes. 

Q. About what time of night was that? A. I don’t 
know what time it was. I think it was about 11 o’clock; 
something like that. 

Q. Did Mr. Najjum get out of the car at that place? 
Just what happened to him? A. No, he didn’t get out. 
When I stopped the car—Yes, that is right. I told Ricker 
to get up front and take the wheel. When lie did, I just 
switched over to the other side, and then afterward I 
heard something, and that is when I turned around, and I 
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saw Robert put the man out and put him down on the 
ground. Then they just drove off. 

Q. Where did you all go then? A. We took Robert and 
drove back in. 

Q. And left the man out there? A. Yes. 

Q. Do you know what time it was when you got back to 
town? A. No, I don’t. 

Q. The whole time the man was with you he said he 

wanted to have a good time, and things like that? A. Huh? 

Q. While lie was in the car he was talking about 

160 wanting to have a good time, and things like that? 

A. That is right. 

Q. Did you not have to meet a girl friend of one of the 
boys about midnight? A. Uh-huh. 

Q. Did you meet her all right? A. Yes. 

Q. You got back in time to do that? A. Yes. 

By the Deputy Commissioner: 

Q. When was that? After you left Mr. Najjum on the 
road? A. Uh-huh. 

Mr. De Shnzo: Those are all the questions I have. 

Cross examination 
Bv Mr. Hannan: 

Q. You were Bob’s sweetheart, were you not? A. Yes, 
sir. 

Q. Ricker’s sweetheart ? A. Yes, that is right. 

Q. You had been out with him before on similar oc¬ 
casions? A. What do vou mean? The same thing? 

Q. Yes. A. I don’t know where you all get that 

161 idea. Everybody thinks so. 

By the Deputy Commissioner: 

Q. Answer ves or no. A. No. 

By Mr. Hannan: 

Q. Did you know that they did that? A. No, I didn’t. 

Q. Did you not object to their taking the money out of 
iiis wallet ? A. I didn’t know they took it until after they 
drove a wav. 

Q. Did you not say in your statement to the police that 
you objected to their taking the money away? A. No, I 
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didn’t. I told the police I didn’t know they took it until 
Robert had said a couple of words after we drove off and 
said that he had two dollars and something* from the man. 

Q. When did you first sec blood on the man’s face? 
A. I am not sure that I even told the police at Head¬ 
quarters that there was blood when he was picked up, but 
he was dirtv, and it looked like that. 

Q. There was not but one car when you picked him up? 
A. No, there was two. 

Q. You were not all in one car when you picked him up? 
A. No. 

162 Q. Who was driving the other car? A. Which 
one ? 

Q. The car in front of you. A. Robert was driving. 
Morris Wolf was with him. 

Q. Where had you picked Wolf up? A. At his home. 

Q. Who had picked him up? Robert? A. No, Ricker 
and I did. 

Q. How did he get into Robert’s ear? A. Who? 

Q. Wolf. A. Well, after—when we went in the restau¬ 
rant and got something to eat, Robert walked in. That is 
how we met him. On the way out Morris said he would 
go with Bob. Anyway, he was in Robert’s car. That is 
how he got in there. 

Q. When they first picked him up, into whose car did 
they put him? A. Who? 

Q. When they first picked Mr. Najjum up, into whose 
car did they put him? A. Robert’s. 

Q. The car in front of you? A. That is right. 

Q. Did they put him in the front seat or the back seat? 
A. Well, it was a coupe. 

163 Q. They put him between them? A. Yes. 

Q. Could you see what went on in that car? A. No, 
1 wasn’t paying attention. 

Q. Did you see Mr. Najjum lean up against and then 
slide down the street-car-stop pole? A. You mean before 
we picked him up? 

( t ). Yes. A. Well, yes. 

Q. Did you see him fall ? A. Not exactly fall. How I 
came to notice it, Robert and—Was it Wolf? Yes, I think 
it was Wolf—I saw them lifting him up. 

Q. That was the first time you saw him? A. Yes. 
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O. The first tiling you saw was Robert and Wolf picking 
him up; that is correct, is it not? A. Yes. 

Q. They put him in the car? A. Yes. 

Q. It was the car in front of you, not the car you were 
in? A. Yes. 

Q. In fact. Wolf never was in your car until after they 
had gone into the liquor store? A. He was in there 
1G4 when we drove over to the restaurant. 

Q. Do you mean afterward? A. Before we met 

Robert. 

Q. Before you met, but he was not in your car? 

The Deputy Commissioner: To whom are you refer¬ 
ring? 

By Mr. Ilannan: 

Q. Wolf was not in your car until after you went into 
the liquor store? A. That is right. 

Q. That is, after you had picked the man up? A. That 
is right. He didn't get in Ricker’s car until after they 
had went into the liquor store. 

Q. In other words, he was sitting in the front car, and 
Bob was driving? A. Yes. 

Q. Na.jjum was in the middle? A. Yes. 

Q. Wolf was on the outside? A. Right. 

Q. You drove around, finally you stopped, and Bob came 
back and told yon, “He is going to buy a pint for us”? 
A. Xo, Xaj.jum was going to treat them to a pint. 

Q. But you did not see and could not see what happened 
In the ear in front of you before that time? A. That is 
right. 

HI") Q. Did you help wipe the blood off his face? 
A. I didn't touch the man. 

< L ). When was the first time you noticed blood on his 
face? A. On the street, when they picked him up. I told 
you that. I happened to notice that Morris was one of the 
boys who took a handkerchief out and wiped his face. 

Q. But that was after you saw them pick him up? 
A. Yes. 

Q. You yourself did not see him standing up? Your 
attention was called to him when you saw the others get 
out of the car and pick him up? 

The Deputy Commissioner: She has answered that al¬ 
ready by saying that that was the first time. 
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Bv Mr. Hannan: 

* 

Q. When they picked him up? Otherwise, your atten¬ 
tion was not attracted to him? A. No. 

(,). It was after they had picked him up that you saw 
blood on his face? A. I told you 1 wasn’t sure whether 
it was blood, but it was somethin** 1 there. It was all over, 
and it looked like blood to me. I couldn’t swear to it. 

Q. Where were you going? Where were you driving 
when you stopped at the final stop, after you let Wolf 
out ? By the way, where did you leave the other 

166 car? At the liquor store? A. At the liquor store. 

( t ). Von all got into one car then? A. Yes. 

Q. With Xa.jjum in the back? A. Yes. 

Q. You had not yet seen Najjum take a drink? A. No. 
1 told you I didn't look in back. 1 didn’t like to look in 
back; lie was too disgusting. 

Q. Why was lie disgusting? A. Well, he was drunk and 
dirty, and cverythig like tiiat. It makes anybody’s 
stomach turn. 

Q. Who was beside bii a in back? A. Ricker and Robert. 

Q. So, after you dropped Wolf, you were alone in the 
front seat ? A. That is right. 

Q. You just drove. A. I just drove. 

Q. You went to the gasoline station and got gasoline? 
A. Yes. 

Q. Then you just drove? A. Yes. 

Q. Why did you stop? A. Well, wouldn’t you 

167 stop a car if there was a lot of rigmarole going 
on ? 

Q. Do not ask me questions. I would have stopped the 
car long ago. Please tell me why you did stop. A. Be¬ 
cause I was too nervous, and I didn’t want to drive the 
car. 

Q. Why were you nervous? 

By the Deputy Commissioner: 

Q. Answer the question. A. Because there was fighting 
going on in back. 

By Mr. Hannan: 

Q. How long had the fighting been going on? A. Tt 
didn’t last long. I don’t know what it was all about, 
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but afterward I got nervous, and I didn’t care to drive 
the car anymore. 

Q. Did you ask what had happened? A. No. 

Q. You did not look back? A. No. 

Q. You did not see what they did to him? A. No. 

Q. You know the door was opened and that they got 
rid of him, and that then Bob climbed in beside you, you 
got from behind the wheel, and you all drove off to meet 
the girl friend? A. I didn’t get that. 

The Deputy Commissioner: The question is too 
16S long. You had better break it up. 

The Witness: No, T think he has got it all wrong. 

By Mr. Hannan: 

Q. I am just trying to see if 1 have it right. 

When you stopped, you said, “I am not going to drive 
any longer?” A. That is right. 

Q. The noise in back had stopped? A. Yes. But we 
had stopped before. 

Q. You had stopped before you got into Maryland? 
A. Yes. I don’t know where we were, but they had 
stopped. 

Q. But nothing was said? A. Nothing was said, except 
one thing. 

Q. You heard the door open. What was the one thing? 
A. Robert had said—told Ricker to look, “lie has got a 
watch,” and 1 didn't pay any attention to it, because 
Ricker said, “Well, leave it alone.” 

Q. You heard them get out of the car? You heard the 
door open and heard them dragging him out? A. I heard 
something. That is why I turned around. 

Q. What did you see when you turned around? A. I 
saw Robert, I think, taking the man out. 

Q. Did you see them go through his pockets? A. No, 
I didn’t. I didn’t see them touch the man except 
169 that thev had taken the man out of the car. That 
is the first time I saw them touch the man. 

Q. Do you know what they hit him with? A. I don’t 
think Robert hit him with anything except his hand. 

Q. Did they not have a bottle? A. Oh, yes, they had 
a bottle, but the bottle was still there when the man left— 
I mean when we drove away. 
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Q. It was still in the car? A. Yes. 

Q. The same bottle? A. Yes, I think so; I am not sure. 
Q. When was the first time you had any intimation, and 
what were the words that were said that gave you any 
intimation, that they had taken his money ? A. Y ell, 
when Kicker drove off and they were three or four blocks 
down, Robert said a couple of words, and he said that the 
man had two dollars and something on him. 

Q. All this happened before 12 o’clock? A. It must have 
been. Yes, that is right. 

Mr. Ilannan: That is all. 

Re-direct examination 

By M r. De Shazo: 

170 Q. Did Mr. Najjum use profane and vulgar lan¬ 
guage while he was in the car with you? Did you 

hear him speak in that manner ? A. I don’t remember. 

Q. You do not remember? A. No, 1 don’t. 

Q. You did hear Robert tell him to leave him alone? A. 
Uh-huh. 

Q. Before the fight ? A. Yes. 

Mr. De Shazo: That is all. 

Re-cross Exanlination 

By Mr. Hannan: 

Q. Did you hear Mr. Najjum say that he wanted some 
women? A. Do you mean go out and have a good time? 

Q. No, did you hear him say that he wanted some women 
or that he wanted a woman? Did you hear him say that ? 
A. No, I don’t think so. 

Further Re-direct Examination 

By Mr. De Shazo: 

Q. Did you hear him say he wanted to go out and have a 
good time ? A. Uh-huh. He might have said that, now. 

171 Bv Mr. Hannan: 

Q. You do not remember it, though ? A. No. 

Q. Were there any charges preferred against you? A. 
Charges? 

Mr. De Shazo: 1 object to that. That does not enter 
into the case. 


102 


MARYLAND CASUALTY CO. VS. CARD1LLO, ET AL. 


The Deputy Commissioner: I do not see how it will help 
this proceeding. 

Mr. Hannan: Very well. 

Mr. De Shazo: That is all. 

Examination in Chief 

By the Deputy Commissioner: 

Q. Miss Gerardi, I am going to ask you a lew questions. 
You understand, of course, that the purpose of this hearing 
is not to bring out the guilt of any person in particular. We 
are considering here a claim by the widow of the deceased 
for compensation on the ground that her husband died as a 
result of an injury which arose out of his employment. 
That is the sole purpose of this hearing. 

When you were driving the car, after you had stopped to 
get some gas, where were you driving to.* What was your 
objective* Where did you intend to go* A. I don’t know 
exactly the name of it, but it was some place out in Marl¬ 
boro—a little beer place. 

(,). You intended to go there to get some beer.* A. \ es, 
( L ). How did you know that* Had you discussed it 
172 among yourselves .' A. Xo. Bicker suggested it. 

( t ). Ricker suggested it.* A. Yes. 

( L ). Was that where you were going when you stopped the 
ear* A. Yes. 

Q. You did not get anywhere near that point, did you.' 
A. I don’t know where the place is. 

( t >. Did anyone tell you to stop the ear before you actu¬ 
ally did* A. You mean after we got the gasoline.' 

Q. Yes. A. Xo. 

Q. IIow long was it after you had started driving that 
the car was stopped in order to put Mr. Xajjum out. How 
much, farther had you gone* A. Well. 1 really don’t know: 
it couldn't have been very far. 

Q. Had any of your plans been changed then as to your 
destination after you had stopped driving.* A. What 
plans * 

( L >. Originally you had intended to go to a beer 
17M place to get some beer* A. Oh, sure, they changed. 

Q. Where were you going then.* Where were you 
headed for then* A. I don't get you. What do you mean.’ 
Where was I headed for* When* 
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Q. When you stopped driving, you were headed for the 
beer place; is that right? A. Yes. 

R. Then you stopped driving? A. Yes. 

Q. Kicker drove the car then; is that it? A. Yes. 

R. Where was lie going? A. Back to town. 

Q. He had turned to go back to town? A. Yes. 

Q. You were on your way back to town when the car was 
stopped and Mr. Xajjuin was put out? A. We were on the 
road. .Just before we put Xajjuin out we were on tin* road 
to go to this place, but then after lie was pul out, then we 
come back to town. 

Q. I know, but who was driving when Mr. Xajjuin was 
put out of tin* car? A. .Just before he was put out ? 

Q. At the time lie was put out. A. 1 was. 

174 R). You were driving then ? A. Yes. 

Rh After lie had been put out you turned around 
to go back to town? A. Xo, Ricker took the wheel, 1 told 
you; that is why I stopped. 

Rb You stopped right at that point where lie was put out ? 
A. rii-huh. 

Rh After Xajjuin was put out, what was the conversa 

ti<»n in the car about? A. Well, it wasn't much. After a 

little while Robert said that lie got this money off of him. 

lie said a couple of other things, but I just can't think of 

them, but it didn't amount to much. That is how I come to 

know that tliev took the monev. 

• • 

R. Did anyone say he was surprised he had only a small 
amount of money on his person? A. Did anyone ? 

Rh Did anyone say he was surprised about the amount of 
money found on Mr. Xajjuin? A. Yes, Robert did. 

Q. What was said? A. lie called hit n a few names, and 
lie said he only had two dollars and something in his pocket. 

Q. Did you know what business Mr. Xajjuin was 
177) in ? A. Uli huh. 

Rh How did you know that? A. By his insurance 

book. 

Rb Did the others in the car know that he was an insur¬ 
ance agent ? A. Morris Wolf did. 

Rb Anyone else? A. I don’t know if they did or not. 

They never said anything about it. They probably did_ 

could tell. 
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Q. You mentioned something about some fighting before 
th at I did not understand. I want you to make it clearer if 
you can. You said you heard some fighting going on. 

What was the nature of the lighting that was going on in 
the back of the car while vou were driving? A. Well, tliev 
were fussing a while, and then Robert smacked him. 1 
don’t know if the man hit Robert back or not, but it didn’t 
last very long, but just the same they were lighting. 

Q. Was everything quiet after that? A. Well, all three 
of them were quiet after that except when Ricker said that 
“You must have hurt the man”—you know, told Robert. 

Q. Do you mean to say that you sat in the front of tin* 
car and did not know what plans they had made and 
17() what they were discussing and were proposing to 
do with Xajjum ? A. When? 

Q. Before In* was let out of the car. A. Xo. 

( t ). Xo what? A. I don't know what they planned to do 
after it was planned. They might have been planning it all 
the time, lint 1 didn’t know what was going on. 

( t >. Was there any talking or carrying on at all in the 
back seat while you were driving the car? A. Sure, they 
was talking. 

< c ). What were they talking about? A. Well, 1 don't 
know: about different things, but I didn’t pay much atten¬ 
tion to it. but 1 know for tin* fact that they didn’t say any¬ 
thing about hurting the man or having a light, or anything 
like that, because if they did. I wouldn't have boon there. 

The Deputy Commissioner; That is all. 

By Mr. Do Shazo: 

( t ). You did hear Robert tell Xajjum to leave him alone, 
did vou not ? A. Yes. 


By the Deputy Commissioner: 

( t ). How did you know Robert was talking to Xajjum at 
that time? A. How did 1 know what? 

177 (>. How did you know that Robert said that to 

Xajjum? A. Said what ? 

< t >. To leave him alone. A. You mean Ricker? 

( t >. Was it Ricker who said that to Xajjum? A. Yes. 

( t ). How did you know lie said that? A. Xo, Ricker said 
to Robert to leave the man alone because he was hurt. 
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Q. No one spoke to Najjum and said to leave him alone 
at any time? A. No. 

The Deputy Commissioner: That is all. 

By .Mi\ I)e Shazo: 

( t ). Did not Hubert tell Najjum to leave him alone at one 
time, somewhere, while you were riding along? A. Oh, 
yes. 

( t ). lie did? When was that ? A. That was before the 
lighting. The man—1 don't know what he was doing, but 
he must have got funny, or something like that, back there, 
and Robert told him three or four times to leave him alone, 
and tin* man then was going on—must have been keeping il 

up—and that is when Robert hit the man. 

ITS ( t ). That was what caused Robert to hit the man? 

A. Yes. 

( t ). You were under the impression that you were all go 
ing out to Maryland to have some beer at this beer parlor, 
and the man himself said he wanted to have a good time, 
did he not ? A. That is right. 

( t ). That was your understanding when you left the ser¬ 
vice station? A. Yes. 

M r. De Shazo: That is all. 

By M r. 1 human : 

( t ). I will ask you to refer to Respondent's Kxhibit 11. 

1 )o you know \\ hat road this i> which is pictured here (hand 
ing a picture to the witness) ? A. Cnh-unh. 

( t ). Do you know where it leads? A. No, I don't. 

( t ). Is that the road on which you were when you stopped 
driving A. 11 don't look like il. 

( t ). Does this look like it? I will ask you to refer to Re¬ 
spondent's Kxhibit Id (handing a picture to the witness). 
A. What is this (indicating) ? 

( t ). That is a bridge. A. No, this here (indicating). 

17D < c ). That is Central Avenue. 

Mr. De Shazo: If you will pardon me, I would like 
to say that I am going to have Sergeant Tolson here to go 
over these pictures, if it will help you. 

Mr. Hannan: No, she was there. I want her to go over 
1 hem. 

The Witmss: You remember, it was dark. I don’t re¬ 
member what it looked like. 
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By Mr. Hannan: 

(,). But you were driving and were going somewhere? A. 
Yes, I was going some place. 

Q. Where were you going? You do not know, do you? 

A. No, I don’t. 

Q. You were just driving? A. Yes, 1 was just driving 
when 1 turned off the road, because I wanted to stop the car 
so Ricker could have the wheel. 

Q. You did not know where that road went? A. No, 1 
didn’t. 

Q. You had no idea? A. No, I didn’t. 

Q. You were just driving. A. I was just driving. 

Mr. Hannan: That is all. 

180 Mr. De Sliazo: That is all. 

(Thereupon the witness was excused and retired from the 
witness stand.) 

Mr. De Sliazo: Mr. Helms. 

Thereupon Rupert B. Helms was called as a witness for 
and in behalf of the respondent, and being then and there 
duly sworn by the Deputy Commissioner, assumed the wit¬ 
ness stand and, upon examination, testified as follows: 

Direct Examination 

By Mr. De Shazo: 

Q. Please state your full name and address. A. Rupert 

B. Helms, 3807 Benton Street. 

Q. What is your business, Mr. Helms? A. I run a gaso¬ 
line station at 4500 Benning Road. 

Q. On Inauguration night, January 20, 1937, were you at 
the gas station ? A. I was. 

Q. Do you remember a car coming in there with a girl 
and several men in it ? A. I do. 

Q. Plow much gasoline did they buy? A. Five gallons. 
Q. Did you notice anything unusual about any of 

181 the men? A. Well, I noticed that—Do you want me 
to tell you just how they were in the car? 

Q. Yes, I wish you would tell us all you know about it. 
A. When they came into the station there was a girl driv¬ 
ing the car. 

Q. Have you seen her here today? A. I did. 
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Q. Was she the one who preceded you as a witness ? A. 
That is right. 

Q. Go ahead. A. There was a girl driving the car when 
they pulled into the station. They pulled up to the Esso 
pump, so I waited on them. 

Q. What time of the day or night was this? A. Some¬ 
time after 10 o’clock. I guess nearer 11, 10:30, 11 o’clock; 
something like that. 

They asked for five gallons of gas, and 1 gave it to them 
and went through the rest of the service on the car. I 
went up to the side of the car to collect the money. After 
I went up to the side of the car to collect the money there 
was no one that had any money at the present time. 

It seems to me, as I can recall it, that the fellow in the 
back seat was after the old man that was sitting in the back 
to pay for the gas, but I think I am getting a little bit ahead 
of myself, just where it came in at, but when they 
182 first came in there were two boys and this old man 
sitting in the back seat. The old man was in the 
middle. The girl was driving. 

So, the one fellow got out—the short, curly-headed fellow 
got out of the car, and he went to the bathroom—lavatory, 
rather—and he wasn’t at the car at all when the gas was 
put in, and he wasn’t there until after I had already col¬ 
lected for the money. 

Q. Who finally paid you? A. Finally the tall boy in the 
back reached a dollar out to pay for the gasoline, but in the 
meantime, why, he in back was after this old fellow to pay 
for the gas, and the old man seemed to be reaching around 
and seemed to be right tight—had been drinking, or some¬ 
thing—so I finally got a dollar, but I don’t know where the 
dollar came from, because I waited on several other cars 
in that time, and the other fellow had not come back to 

the car vet. 

* 

So, that is about all. After he came back to the car, he 
got in the front seat with the girl, and they drove off. 

Q. What was the old man saying? A. Well, he was_1 

don’t recall any special thing that he said, but he was rais¬ 
ing right much sand in there. 

Q. In what way? A. Well, he was swearing. It seems 
this boy in the back was insisting on him paying for the 
gas, and he was carrying on about it and cussing. 

I 
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1S3 Q. Did lie say anything about wanting something 
to drink? A. Not while he was in there. 

Q. Did he say anything about any women or wanting to 
have a good time? A. No, there was nothing of that sort 
at all. 

Q. This man was later identified to you as whom? Or 
later on who did you find out he was? A. I forget his 
name—Najjum; something like that—this old mail in the 
car—some insurance man. 

Mr. De Shazo: That is all. 

Cross Examination 
By Mr. Hannan: 

Q. Mr. Najjum did not pay you for the gasoline, did he? 
A. No, he didn’t pay me. 

Q. Mr. Najjum objected to paying for the gasoline? A. 
1 don’t know as he did. 

Q. You just said he raised a lot of sand. A. No, I didn't 
mean he raised a lot of sand about paying for the gas. He 
was just—in other words, if you have a man that is drunk 
or drinking, you know from talking with them—you know 
how they act and talk, curse, swear, and go on. I know you 
have seen them before—many of them. 

But as far as him saying he wasn’t going to pay 
184 for the gas—refuse to pay for it—he didn’t say it. 

Q. Mr. Najjum was conscious, was he not? A. 
Yes, I guess he was. As far as I could see, he was. 

Q. You do not know how drunk he was? A. I don’t know 
how drunk he was. That is the idea. He was sitting in 
the car; lie wasn’t up. 

Q. He might have had one beer and was talking loud? A. 

No, he had more than one beer. I know more about beer 

and wliiskv than that. He had more than one drink. 

* 

Q. How drunk was he? A. Well, to tell you the truth, I 
never was drunk in my life, so I couldn’t tell you how drunk 
he was, but I knew he had had more than one drink, because 
unless there was something else the matter with him to 
cause a man to act like he was drunk, he had more than one 
d rink. 

Q. Could there not have been anything else the matter 
with him? Was there not blood on his face? A. No. 
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Q. Did his face seem dirty? A. No, it didn't seem du ty 
to me. What 1 took him as, a fellow been out with the whole 
bunch, maybe had a drink, but 1 didn’t know but what they 
had been out drinking, but it seemed to me like he had a 
little more to drink than the rest of them. 

185 Q. For all your know, he may have been a man who 
had been hit and was dazed ? 

Mr. De Shazo: I object to that. 

The Witness: No, it wasn’t that. 

Mr. Hannan: I said, for all he knew the man might have 
been hit. I think the question was perfectly proper. 

The Deputy Commissioner: Go ahead. 

The Witness: No, it wasn’t anything like that. He 
wasn’t in that kind of shape. I have seen lots of people 
been drunk, and lots of us been hit. He didn’t act that way. 

By Mr. Hannan: 

Q. Did you hear any carrying on? You did not hear him 
say he wanted another drink? A. No. 

Q. Or any women? A. He didn’t want no women—noth¬ 
ing like that. I didn’t hear any such thing. 

Mr. Hannan: Very well. That is all. 

(Thereupon the witness was excused and retired from the 
witness stand.) 

Mr. De Shazo: Sergeant Tolson would be my next wit¬ 
ness. He has left court, and his promise to me was that 
when he left court he would come here, so presumably he is 
on his way over. 

The Deputy Commissioner: Is he your only other wit¬ 
ness? 

Mr. De Shazo: He is the only one we have here. 

186 The Deputy Commissioner: Who are the others 
whom you want to call? 

Mr. De Shazo: Mrs. Lena High, but she is in a hospital. 
I believe Mr. Hannan mentioned that he will be satisfied 
with Sergeant Tolson and Mrs. High. 

The Deputy Commissioner: Then, the only other wit¬ 
ness besides Sergeant Tolson is Mrs. Lena High? 

Mr. De Shazo: Yes, so far as I am concerned. 

The Deputy Commissioner: Do you have any other evi¬ 
dence, Mr. Hannan? 
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Mr. Hannan: Yes, there was just this Mrs. Jarrett and 
likewise Mrs. High. I want to be given, if I may, a week in 
which to locate Mrs. Jarrett. 

There is a further thing that I want to introduce into evi¬ 
dence in order to complete the case, and that is the doctors’ 
bills. First, I will submit them to counsel, and if he has no 
objection we will enter them in the record. That will be 
done tomorrow. Other than that, that is our case. 

The Deputy Commissioner: Do you know how long Mrs. 
High will be in the hospital ? 

Mr. De Shazo: We do not know. She has apparently 
been there for several weeks, undergoing a very serious 
operation, and she will have to remain there for several 
more weeks. 

Mr. Hannan: She is a very sick woman. 

187 The Deputy Commissioner: Is she one of the peo¬ 

ple who were on the debit? 

Mr. De Shazo: She is one of those whom Mr. Najjum 
called on. 

Mr. Hannan: She was apparently the last one on the 
debit. 

The Deputy Commissioner: Is she in a serious condi¬ 
tion? 

Mr. De Shazo: We do not know. I have here a statement 
from her. If counsel wants to agree that that is what she 
would testify to, I will introduce that. 

Mr. Hannan: May I read it? I know what she told me. 

Mr. De Shazo: As far as I am concerned, you are per¬ 
fectly at liberty to read it (handing a paper to Mr. Han¬ 
nan). 

Mr. Hannan (after examining paper): No, she told me a 
different story, so I would rather not accept this. 

The Deputy Commissioner: If you will let me know 
just as soon as she is ready to testify, I will put the case 
down for hearing on short notice if you are both willing to 
waive ten days’ notice. 

Mr. De Shazo: If I can get as much as 24 hours’ notice, 
I will be here. 

The Deputy Commissioner: I do not know whether the 
record indicates the location of Mr. Najjum’s debit—that 
is, where he made his collections. It was in the Southwest 
section, was it not? 
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Mr. Hannan: That is right. 

188 The Deputy Commissioner: It was confined solely 
to that particular section? 

Mr. Hannan: Yes, to the Southwest. 

Mr. De Shazo: I think I ought to have this reporter 
verify the record of the inquest at pages 16 and 17, so I 
would like to include him. 

The Deputy Commissioner: If there is another hearing, 
of course, 1 will not preclude either side from bringing in 
additional testimony that may throw further light on the 
case. 

Mr. De Shazo: In other words, as far as that one witness 
is concerned, I should like to produce the reporter in order 
to prove that record. 

The Deputy Commissioner: We will recess for a few 
minutes to see if Sergeant Tolson arrives. 

(At this time a short recess was taken, after which the 
following occurred:) 

Mr. De Shazo: I am perfectly willing to proceed with¬ 
out Officer Tolson’s testimony and have you decide the case 
without having him here. 

The Deputy Commissioner: Do you particularly want 
him here, Mr. Hannan? 

Mr. Hannan: No, I do not. 

Mr. De Shazo: I am perfectly willing, also, to stipulate 
that the man’s wages were the average of $25 and $17 
totaled. 

The Deputy Commissioner: Is that satisfactory 

189 to you, Mr. Hannan? 

Mr. Hannan: That is satisfactory to me. 

The Deputy Commissioner: That would be an average 
weekly wage of $21. 

The case will be continued, then, for the purpose of tak¬ 
ing the testimony of Mrs. Lena High and of the reporter 
who took the proceeding before the Coroner. 

Mr. Hannan: As a matter of fact, I think Mrs. High 
may die, so do you not think it would be wise for us to take 
depositions at the hospital? 

The Deputy Commissioner: That could be done by 
agreement. 

Mr. De Shazo: It would be agreeable to me. 
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Mr. Hannan: We could have it reported, or, if you wish, 
we could have a written questionnaire prepared. If you 
desire it, we could have the same reporter report the ques¬ 
tions and answers at that time. 

The Deputy Commissioner: You may do it either by 
depositions or by interrogatories. 

Mr. Hannan: Which would you prefer, Mr. De Shazo? 

Mr. De Shazo: 1 should prefer to ask her whatever ques¬ 
tions we are going to ask her. I think it would be less 
trouble. 

The Deputy Commissioner: You could not do that unless 
the hearing was held at the hospital. At what 

190 hospital is she? 

Mr. De Shazo: I think she as at Emergency. 

The Deputy Commissioner: Very well. 

(Thereupon the instant hearing was concluded.) 

* * * * 

I hereby certify that the foregoing is a complete and ac¬ 
curate transcript of the shorthand report of the proceedings 
had and testimony presented at the described hearing, made 
by Francis J. Attig, a competent shorthand reporter and a 
member of my staff. 

H S M1DDLEMISS 
Official Reporter. 

191 Respondent’s Exhibit No. 1 

Washington, D. C., 
February 23, 1937. 

Statement of W. B. McMann, 4816 New Hampshire Ave., 
N. W., Washington, D. C., no phone, white, age 38, employed 
by the American National Insurance Company as a branch 
manager for the District of Columbia, business phone Na¬ 
tional 7716, is as follows: 

On January 21, 1937, I had working for me Mr. James 
Najjum as a life insurance salesman on a commission basis. 
His average salary per week was about $22.00. On this 
evening lie was supposed to be in his territory in the South¬ 
west collecting. He went to work in the morning at about 
8 o’clock and he was supposed to work until he had his col¬ 
lections finished, which is usually about 7:30 or 8:00. On 
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the morning of January 22, 1937, when he did not show up 
for work at about 10:30 a. in. I called his home and learned 
that he had been hurt the night before, so I went up to see 
him. He seemed to be feeling very well, but his face and 
head were bruised considerably and he thought he would 
be all right in a few days. He could not remember what had 
happened to him and he had lost his collection book. He 
was later sent to the hospital where he stayed until about 
Monday and returned home. In a few days he was taken 
back to the hospital, w T here he died. I checked over his ac¬ 
counts from our accounts in the office and went out in his 
territory and the last person I could find who had 
192 seen him in the evening of January 21st was a woman 
named Jarrett at 462 Maryland Ave., S. W., who told 
me that she saw him coming down the street about 5:30 and 
went in her house to get her book, but he never did come 
up stairs to her apartment. I canvassed most of our cus¬ 
tomers in that block and found some who had seen him and 
some whom he missed. Mrs. Jarrett has moved since the 
case started to East Falls Church, Virginia. This man had 
been working for me about three months and his habits 
were good. I met him seven or eight times on his route and 
he always was on the job. He was found out of Maryland. 
From what I have been able to learn about the case I believe 
that he was probably working when he was hurt, but how 
he was taken to Maryland I do not know. I do not know 
the name of the police who have been investigating this, 
but they have been to see me. 

I have read the above and it is correct. 


(signed) W. B. McMAHON. 
193 Respondent’s Exhibit No. 2 

AMERICAN NATIONAL INSURANCE CO. 

of 

Galveston, Texas. 


Calls made every Wednesday on Southwest Debit: 


Jackson 

Jarrett 

Smith 

Malone 

Turnburke 


462 Maryland Avenue 
462 Maryland Avenue 
624 Maryland Avenue 
430 Tenth Street 
350 N Street 




114 


MARYLAND CASUALTY CO. VS. CARDILLO, ET AL. 


Carico 1307 South Capitol Street 

Owens 305 Tenth Street 

Fletcher 305 Tenth Street 

Probably other calls were made for the back calls of Mon¬ 

day and Tuesday. The above cases are always made on 
Wednesday. 

March 19, 193S: 

I have reviewed the above list of names Mr. Najjum 
called on on Wed., Jan. 20,1937, and I have not discovered 
or learned of any additional persons that Mr. Najjum called 
on on that date. I have no additional named to add to this 
list (above) Additional calls may have been made but not 
to my knowledge. 

(signed) W. B. McMAHON. 

194 Respondent's Exhibit No. 3 

The following is a corrected list of earnings as recorded 
at the Home Office of the American Nat. Ins. Co. of J. Naj¬ 
jum, Agent at Washington, D. C. 

AMERICAN NATIONAL INSURANCE COMPANY 

of Galveston, Texas. 


Washington, D. C. 



Company 

Collection 

Card 

Ordinary 

10-26-36 


l 



10-26-36 

$10.00 

$ 4.24 



11- 2-36 

10.00 

5.62 



11- 9 

8.00 

3.46 

1.70 


11-16 

10.00 

4.86 

2.38 


11-23 

2.50 

3.60 

2.3S 


11-30 

6.20 

5.71 

2.48 


12- 7 

8.40 

3.96 

3.78 


12-14 

8.80 

3.78 

4.14 


12-21 

5.50 

3.05 

2.17 

2.50 

12-28 

5.40 

2.74 

3.18 


1 - 4-37 

2.50 

6.61 

6.50 


1 -11 

7.00 

2.28 

5.91 

3.10 

1 -IS 

10.00 

3.96 

5.12 


1 -25 

5.20 

3.41 

4.26 



$99.50 

57.28 

44.00 

5.60 
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Balance commission on New Business Earned—$25.40 

99.50 
• 57.28 
44.00 
5.60 
25.40 

231.78 Total earned from Oct. 26 to Jan. 25th. 

195 Respondent's Exhibit No. 4 

AMERICAN NATIONAL INSURANCE CO. 

of Galveston, Texas. 

Washington, D. C. 
March 6, 1937. 

Mr. DeShazo 
Maryland Casualty Co. 

1417-K St., N. W., 

Washington, D. C. 

Dear Mr. DeShazo: 

No doubt you will recall requesting an itemized statement 
of the amount of money Mr. Najjum made while in our em¬ 
ployment. The enclosed itemized list is the amount that 
he drew each w r eek. 

However, it would be only fair to state that in computing 
his average weekly earnings, it would be greater than this 
for the reason that the more business he managed to secure 
in force, the greater his earning power would become. 
Therefore, at some time in the future, usually a period of 
twenty weeks lapses before, the company makes a final lump 
settlement on all business that stays in force. I am unable 
to state at this time how much this will be. 

I am, with kindest regards, 

Very truly yours, 

W. B. McMAHON, 
Superintendent. 
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Respondent's Exhibit No. 5 

AMERICAN NATIONAL INSURANCE CO. 


of Galveston, Texas. 




Washington, D. C. 


Company Collection Card Ordinary 

10-30-36 

10.00 

4.50 


11- 2 

10.00 

4.85 


11- 9 

10.00 

5.00 

1.70 

11-16 

10.00 

4.25 

2.38 

11-23 

10.00 

4.38 

2.38 

11-30 

10.00 

5.00 

2.48 

12- 7 

10.00 

4.85 

3.78 

12-14 

10.00 

5.00 

4.14 

12-21 

10.00 

4.50 

2.17 3.50 

12-28 

10.00 

5.00 

3.18 

1- 4-37 

10.00 

4.65 

6.50 

1-11 

10.00 

5.00 

5.91 3.10 

1-18 

10.00 

6.00 

5.12 

1-25 

10.00 

5.00 

4.26 

Total 

$140.00 

67.98 

44.00 6.60 

197 

Respondent’ 

s Exhibit No. 6 

Statement of Mrs. Louise Fletcher, 

, 305-10th St., S. W., is 


as follows: 

On Inauguration Day, Jan. 20th, 1937, my insurance col¬ 
lector for the American National Insurance Co. came to 
collect rather late, between 6:00 and 6:30 p. in., whereas he 
regularly came around on Wednesdays, his usual collection 
day about 3:00 p. m. He was drunk and had apparently 
been drinking heavily because he was staggering right 
much. I was frightened so I paid him quick and he left. He 
came inside at the time and when I gave him change he 
dropped a quarter. When he picked it up he made the re¬ 
mark, “Pretty bad when a man gets so fat he can’t stoop 
over”. I don’t know which way he went after he left my 
apartment. He used to come to the place I work, Frere’s 
Delicatessen about once a week to buy a bottle of ale. I had 
never seen him drunk before. 


MRS. LOUISE FLETCHER. 
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198 Respondent’s Exhibit No. 7 

Before the Coroner of the District of Columbia 
Inquest No. 7840 

Inquest on the Body of James Najjum 

Washington, D. C., 

Thursday, February 11, 1937. 

An inquest was held on the body of James Najjum before 
Hon. A. Magruder MacDonald, Coroner, and a Coroner’s 
Jury, beginning at 11:30 o’clock a. m. 

Appearances: 

Mr. Louis L. Whitestone, Assistant United States At¬ 
torney, on behalf of the Government. 

Mr. John L. Fowler, on behalf of Robert W. Meinzer. 

Mr. K. B. Hamilton, Mr. J. D. Brooks, on behalf of 
Lawrence N. Ricker. 

Mr. Denny Hughes, on behalf of Eunice Constance 
Gerardi. 


Proceedings. 

The Coroner (Reading): 

“Incidental for the Coroner’s Inquest 
“Metropolitan Police Department 
199 “Washington, D. C. 

“February 11, 1937. 

“Precinct 11. 

“To the Coroner, 

“To the Major and Superintendent, 

“Himicide Squad, Detective Bureau: 

“The death of James Najjum. 

“About 10:30 p. m. January 20, 1937, James Najjum, 
white, 54 years, 1809 North Capitol Street, an insurance 
agent for the American National Insurance Company, 
Colorado Building, while riding in a Plymouth sedan, D. C. 
154-017, owned by Lawrence N. Ricker, white, 24 years, 
1530 Rhode Island Avenue, N. E., and operated by Eunice 
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Constance Gerardi, white, 19 years, 514 Kennedy Street, N. 
W., and while on Central Avenue, near 50th Street, N. E., 
he was beaten about head and face, and robbed by Lawrence 
N. Ricker, owner of automobile, and Robert William Mein- 
zer, w’hite, 23 years, 3107 17th Street, N. E. James Najjum 
was then driven to Central Avenue and Chapel Road, Capi¬ 
tol Heights, Maryland, where he was thrown from the auto¬ 
mobile. About 2:30 a. m. January 21, 1937, James Najjum 
was found lying on Chapel Road, by George Frye, of Marl¬ 
boro Pike, Maryland. He was removed to home of Justice 
of the Peace Poore, Capitol Heights, Maryland, by Alfred 
E. Jones, 634 1-2 14th Street, N. E., later taken to his home, 
1809 North Capitol Street, by Alfred Jones, and 
200 treated by Dr. R. E. Dunkley, 1801 Eye Street, N. W., 
for bruises, cuts, and lacerations about head and 
face. About 7:20 p. m., same day, he was taken to Sibley 
Hospital by Dr. R. E. Dunkley, and remainder there under 
his treatment until January 27,1934, when he was returned 
to his home by the same doctor. He was later returned to 
Sibley Hospital by same doctor, and remainder there under 
his treatment until 11:30 p. m. February 6, 1937, when he 
was pronounced dead by Dr. C. P. Berger, of Sibley Hospi¬ 
tal staff. Body removed to D. C. Morgue. 

“Homicide Squad and Coroner notified. His son, James 
Najjum, Jr., notified by Homicide Squad. Eunice Con¬ 
stance Gerardi, white, 19 years, 514 Kennedy Street, N. W., 
Robert William Meinzer, white, 23 years, 3107 17th Street, 
N. E., and Lawrence Norton Ricker, white, 24 years, 1530 
R. I. Avenue, N. E., arrested by Homicide Squad and held 
for Coroner’s inquest. 

“Aubrey M. Tolson, Detective Bureau, Sergeant,” mak¬ 
ing the report. 

“Hugh H. Groves, Captain of the 11th Precinct.” 

George Frye. 


Thereupon Readus McElvain Frye was produced as a 
witness and, having been first duly sworn, was examined 
and testified as follows: 

201 By the Coroner: 

Q. Your full name, sir? A. Readus McElvain Frye. 

Q. And your residence? A. Seat Pleasant, Maryland. 
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Q. And your occupation? A. Foreman on the district 
highway. 

Q. Mr. Frye, directing your attention to the early morn¬ 
ing of January 21, were you in the vicinity of Chapel Road 
and Central Avenue, Capitol Heights? A. Yes, sir. 

Q. And about what time was that, sir? A. Well now, 
that was between 3 and 4 o’clock. 

Q. And did you notice anything unusual, in that immedi¬ 
ate vicinity? A. I did, sir. 

Q. What was that? A. 1 noticed a body. In fact, 1 drew 
up with my lights, and the body lying on the side of the 
road, lying backward, down like that, and breathing very 
heavily, and his face was covered with blood, across here. 

Mr. Fowler: Doctor, may the reporter get the indication 
that the witness is making when the witness indicates as to 
how the body was lying? 

The Coroner: What is your name please? 

202 Mr. Fowler: John L. Fowler, attorney for one of 
the defendants. 

The Coroner: Which defendant do you represent? 

Mr. Fowler: Mr. Meinzer. 

The Coroner: Who? 

Mr. Fowler: Mr. Meinzer. 

Mr. Whitestone: Doctor, for the purpose of the record, 
may we find out, now, who the defendants are represented 
by? 

The Coroner: Well, I was going to, when I got through 
with the witness, and see if they wanted to ask them any 
questions. I just wanted to know who was addressing the 
Coroner, at that time. 

By the Coroner: 

Q. Now, sir, as you approached, here, what did you see ? 
A. You want me to repeat that again? 

Q. Yes. As you approached, in this immediate vicinity. 
A. This body, lying on the ground, on his back, and with 
his face covered with blood; and I knew it was a motive of 
robbery, or else something else, which I stopped, and im¬ 
mediately I turned my car around and went back into Capi¬ 
tol Heights. I went into Luckett’s beer parlor, and asked 
for a police, and I don’t know whether the gentleman is 
here, or not. He isn’t. I saw him out in the room, and he 
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responded, immediately. That is, he and I and two boys— 
my car had a flat tire, when I arrived there, and 1 

203 left my car, and I went back, and showed him where 
the body was lying. 

Q. And who went back with you. Two boys ? A. There 
were two or three boys, and he, this bailiff. 

Q. And this officer? A. Yes, this bailiff. 

Q. Maryland officer? A. Yes. 

Q. Then, you went back to where you originally saw this 
man lying? A. Yes, sir, and we found—they had a flash¬ 
light, and we threw that, and found that lady’s pocket- 
book, a very nice pockctbook, was lying out, and it had no 
money in it, and they looked in it, of course, and the officer 
took care of that, took care of that and—I believe—I don’t 
know whether his hat was there, or not. Did they find his 
hat at that place ? But I didn’t see it. I don’t know, but I 
knew that they picked up his hat, and they raised him up 
and, let’s see, I think a man, after they looked, had him by 
the arm, raised him up, a one-armed man. Is he—he is the 
one that raised him up, or was helping to, and were talking 
to him, and they put him in the car, and took him back over 
to Judge Poore’s. Then I went back with these boys, and 
the Justice and we asked him, did he remember where he 
was, last, and he said he didn’t, and we asked him, we tried 
to get some information as to where he lived, and 

204 he didn’t seem to know. The man was just com¬ 
pletely in a daze. He could talk to us, but he was 

just in a daze, that he didn’t know where he was, where he 
had been, or anything. 

Q. On your second approach to this body; that is, after 
you had the officer and these men with you, you said you no¬ 
ticed a pockctbook? A. Yes, sir. 

Q. Now, where was that, in relation to the body ? A. It 
was lying beside of the body. 

Q. On which side? A. It was on the right side. 

Q. On his right? A. Yes, sir. Yes, on his right, yes, sir, 
a little to the back. It was a little to the back, behind his 
head, like—it seemed to me. 

Q. Now, when you originally saw this man, did you get 
out of the car? A. Yes, sir, I got out and looked, and I 
saw the man breathing heavily, and I noticed, from the re¬ 
flection of my light, the blood on his face, and I, of course— 
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it was my duty, being a citizen, to report it to the police, 
which I did, immediately. 

Q. You didn’t disturb anything there? A. Didn’t touch 
a thing. I didn’t even touch the man, no, sir. 

205 Q. Did you speak to him at that time? A. No, sir, 
I didn’t, because he didn’t look—he had his eyes 

closed, and breathing very heavily. I didn’t know how bad 
he was injured, and I didn’t say anything. I thought the 
best thing to do was notify the police. I had a boy with 
me, driving. 

Q. Who was that? A. Thomas—.John, I think his name 
is. I think it is John. I call him “Tom,” Atkins. 

Q. John Atkins? A. Yes, sir. 

Q. Where does he lives? A. He lives on Marlboro Pike. 
Q. What does he do? A. He works around for me, at 
odd jobs, at home. 

Q. Is he colored? A. No, sir. 

Q.A white boy? A. A white boy; and also Mrs. Keyser, 
Anna P. Keyser. 

Q. And where does Mrs. Keyser live? A. She lives at 
Seat Pleasant, also; and Mrs. Harriett Heiner, H-e-i-n-e-r. 
I think that is the way. 

Q. That is the way it is spelled? A. Mrs. Keyser is 
here, but Mrs. Heiner is not. 

206 Q. Where does Mrs. Heiner live? A. She is at 
Seat Pleasant, also. The officer told us, last night, 

it wasn’t necessary to have us all in here, just three would 
be enough. 

Q. When you approached this body, on the first occa¬ 
sion, and then, when you returned, was he in the same 
position? A. Exactly, hadn’t moved. 

Q. And how far was his body from the road? A. His 
feet were lying—now, this road is a 30-foot road, and his 
body was lying on the bank of the road, with his feet just 
at the edge of where the center of the road comes; that is, 
where the wheels would run; that is, an automobile, going 
along, naturally would miss his feet, that would be all, 
going in the center of the road. 

Q. Would miss his feet? A. Yes. 

Q. So that he was on the road, then ? A. Oh, yes, he was 
on the road, lying on the back. 

Q. And was he on the right-hand side of the road, in the 
way you were driving? A. That is right, exactly, yes. 
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Q. And if you were driving in the center of the road, 
your automobile would have missed his feet? A. Would 
have missed his feet, yes, sir. 

The Coroner: Any questions the jury wish to ask? 

(No response.) 

207 The Coroner: Mr. Whitestone? You are repre¬ 
senting the Government? 

Mr. Whitestone: Yes, your Honor. 

By Mr. Whitestone: 

Q. I would like to ask how far from his body was this 
pocketbook? A. It seemed like it was three or four feet. 

Q. And will you describe that pocketbook, please, sir? 
A. Well, it was one of those alligator leather, it looked 
like, to me, when the man picked it up. Now, I couldn’t 
describe it. It was there, in the dark, around several 
people. I couldn’t describe anything, more than that. I 
saw the officer pick it up, and he looked at it, and opened 
it. There was nothing in it. 

Mr. Whitestone: I think that is all. 

The Witness: All right. 

Mr. Hughes: I would like to inquire. 

The Coroner: Mr. Hughes. 

Mr. Hughes: I represent Eunice Gerardi, the girl, if 
your Honor please. 

The Coroner: All right, Mr. Hughes. 

By Mr. Hughes: 

Q. I understood you to say that a car, being driven in 
the middle of the road, would have missed the feet 

208 of the body, Is that correct? A. That is correct. 

Q. If a car had been driven on its proper side of 
the road; that is, on the right-hand side of the road; would 
that car have struck the body? A. Yes, sir, it would. 

Q. Now, I understood you to say— A. Well now, may 
I explain to you? 

Q. Yes, sir. A. A man couldn’t have driven on the right 
side of the road, at that place. You see, you had just 
crossed the bridge, there. That is a narrow bridge, and 
coming off that bridge, it looked like someone just drove 
to the side, and threw him off. Naturally, a man wouldn’t— 

The Coroner: Wait a minute. Now, you just describe 
the condition of the road. 
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The Witness: Oh, I see. Well now, that is just as s:ear 
as I can tell you. It was just at the bridge. Of course, if 
a man would have driven over there, turned his car, delib¬ 
erately, he would—he might have. 

By Mr. Hughes: 

Q. No, I don’t mean that. Say a car had been coming in 
the other direction, in a direction other than the direction 
in which you were traveling, would that car have struck 
the body? A. Will you ask that again? 

209 Q. What I want to clear up, if possible, is whether 
or not the body was lying in the road, in a position 

where that body could have been struck by an automobile, 
traveling either in the direction that your car was travel¬ 
ing, or coming in the opposite direction. A. Well, a car 
coming from the opposite direction wouldn’t have gone on 
that side of the road. 

Q. All right. Then, a car traveling in your direction, 
if that car had been over from the center of the road, a 
little to the right, would that car have struck the body? 
A. Yes, it would have. It could have, at least—a man has 
to stop back of that bridge, because there is not room 
enough for two to cross, to pass across the bridge, and he 
would have to stop back far enough to give you room to 
pass over. 

Q. When you made a statement to the effect that the idea 
that flashed in your mind, when you saw this man, there, 
was that he had been robbed, that is just an opinion that 
you arrived at, at that time. That is correct, isn’t it? A. 
Well, either he had been robbed, or had been taken out 
and beaten up. 

Q. Yes. It didn’t occur to you that he might have been 
struck by an automobile? A. No, sir, it didn’t. It didn’t 
occur to me, at all. Now, he might have been, but, 

210 being there at that place, I don’t think that he would 
have been struck by an automobile. 

Mr. Hughes: I think that is all. 

Mr. Fowler: May I ask one question? 

The Coroner: Mr. Fowler. 

By Mr. Fowler: 

Q. Mr. Frye, how many car lengths from the bridge was 
the body found? A. He wasn’t quite a car length. 
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Mr. Fowler: That is all. 

Mr. Brooks: I have a question. 

The Coroner: What is your name? 

Mr. Brooks: J. D. Brooks, representing Ricker. 

By Mr. Brooks: 

Q. Mr. Frye, was the body parallel to the road, or was 
it at right angles to the road, or just what was the relation¬ 
ship there? A. Well, he was at right angles. 

Q. What do you mean by that? A. Because—well, his 
feet were laying—you see, he was across the road, that is, 
across the side of the road. 

Q. W'ere his feet projecting out in the roadway? A. 
Well, as I explained to the gentleman a while ago, his feet 
were up where a man passing would miss his feet, by driv¬ 
ing in the center of the road, which they do, on a private— 
on a road like that, a narrow road. 

211 Q. Then does that mean that his head would be 
just beyond the normal path of travel, on the right- 

hand side of the road? A. Well, I couldn’t tell you whether 
his head would be, or not, now. That is a question. 

Q. It would be approximately not more than 6 feet from 
where his feet were? A. Well, yes, if he were six feet tall. 

Q. How tall was he? A. I don’t know. I have no knowl¬ 
edge. I didn’t know the gentleman, at all. 

Q. Now, to get back to this pocketbook, did any officer 
pick that pocketbook up in your presence? A. Yes. There 
was several of us there, yes, sir. 

Q. And did he pick it up immediately upon arriving on 
the scene, or did he— A. Looking around, yes. 

Q. Before he put this man in the automobile, or went to 
see how badly the man was injured? A. No, he was picked 
up, and then they were searching around. 

Q. How long would you say elapsed, from the time you 
came back on the scene, the second time, until the time the 
pocketbook was actually picked up and examined? 

212 Five minutes, or ten minutes? A. What do you 
mean? From the time he was picked up? 

Q. No, from the time you and the officer and the other 
people came back to this man—from the time you arrived 
on the scene, until the pocketbook was actually picked up 
and examined, how much time would you say elapsed? A. 
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Well, immediately, rising the body, and then the officer, 
somebody took, and the officer looked around, to see what 
was there, and he picked this up. 

Q. That is what I was getting at, right there. How long 
a period of time? A. Well, just immediately, he looked at— 

Q. Two minutes—five minutes? A. Well, I couldn’t tell 
you that. Just immediately he looked around, and said— 
someone said, “Here is a pocketbook,” and they handed it 
to him. Who it was, I don’t know\ 

Q. But they did pick the body up, then, and then picked 
the pocketbook up? A. That is it, exactly. 

Mr. Brooks: That is all. Thank you, sir. 

The Coroner: Are there any other attorneys present? 

Mr. Brooks: Mr. Hamilton is present, associated with 
me. 

Mr. Hamilton: No questions. 

(Witness excused.) 

The Coroner: Charles Erickson. 

213 Thereupon Albert Erskine was produced as a wit¬ 
ness and, having been first duly sworn, was examined 
and testified as follows: 

By the Coroner: 

Q. Your full name? A. Albert Erskine. 

Q. Your residence? A. Capitol Heights, Maryland. 

Q. Your occupation? A. Officer. 

Q. Are you a county officer? A. No, sir. 

Q. A town officer? A. Town officer. 

Q. Town officer for Capitol Heights, Maryland? A. Yes, 
sir. 

Q. Directing your attention to the early morning of 
January 21, were you on duty? A. Yes, sir. 

Q. Do you know a gentleman by the name of Frye? A. 
Yes, sir. 

Q. Did you see him on that morning? A. Yes, sir. 

Q. And wdiere did you first see him, sir? A. On Central 
Avenue, near the District Line. 

Q. And at that time, did he make a statement to 
you? A. Yes, sir. 
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Q. What did he tell you? A. Told me there was a man 
out there that looked, appeared to have been beat up, and 
asked me if I would go out there, and I told him yes. Of 
course, that is out of our town limits, but when we ever 
get a call like that, we generally go. 

Q. And how did you proceed out there? A. There were 
three young men, one by the name of Taylor, and another 
one by the name of Jones. I don’t know what the third 
boy’s name was, a young fellow. 

Q. And how did you get out there? A. In their car. 

Q. And who went with you, besides those two? A. Just 
those three boys and myself. 

Q. And did Mr. Frye go? A. Yes, he came out. He 
came out afterwards. 

Q. Now, what did you find, when you got there? A. 
When I got out on Chapel Road, I found this man, dazed, 
in a dazed condition, standing up. We put him in a car, 
and brought him to the Justice of the Peace’s office, Oscar 
P. Poore’s, Capitol Heights, North 61st Street. I ques¬ 
tioned the man, tried to find out where he had been, and 
who he had been with, and I couldn’t get anything out of 
him. He seemed that he was dazed. I couldn’t tell. 
215 He had been drinking. I knew that. And we booked 
him, out there, and I asked him if he wanted to go to 
the hospital, and he refused to go, told me no, and I guess 
we kept him in there practically a half an hour, getting 
where he had been. Couldn’t do a thing with him, so fi¬ 
nally he wanted to go home, so I asked these two young 
boys, one by the name of Taylor, and Jones, if they would 
take him home. They said yes. In the meantime, I asked 
the Justice did he want me to go with them? He said, 
“Well, no, not necessary.” “Well,” I says, “give these 
boys a note, to show to his wife,” so that he wouldn’t get 
in any trouble, and which he did. 

Q. And then what did they do? A. The boys carried 
him on home. 

Q. Did you see anything about the man? A. Yes. He 
had a little blood on the side of his face. I found his wal¬ 
let, about 20 feet from where he had been laying. I opened 
it, and there wasn’t anything in it, only his identification 
card. I called No. 4 Precinct, and I got the desk sergeant. 
I imagine that was around about, possibly getting around 
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between 2:30 and 3 o’clock in the morning, and he asked 
me, had he been drinking. I told him yes, he appeared that 
way, that I smelt it on him. Furthermore, looking further 
in his pocketbook, I found that his address was on North 
Capitol Street, I think in the 1800 block. Then I got in 
touch with No. 2. That is old No. 8, I think, and reported 
him, there, to them. 

216 Q. Why did you call No. 4? A. Well, because he 
had—on one of these cards, it showed that he had 

been a collector, down here, for some insurance company, 
and the only thing he asked me for, did I know where his 
insurance book was. Well, I had looked all around, and 
tried to find that, and the only thing I could find was a 
wallet, there, that was empty, with the exceptions of his 
identification cards. 

Q. And when you got back, he was standing up ? A. Oh, 
yes, he was standing up, when I told him I wanted to send 
him to the hospital, and he refused to go, said he didn’t 
want to go to no hospital, he wanted to go home to his wife. 

Q. Was he able to give you his name? A. Yes, sir. 

Q. Did he give you his address? A. No. I had his card 
then. I had his address. I didn’t ask him for that. 

Q. Did vou ask him what had happened to him? A. I 
did. 

Q. And what did he state to you? A. Said he didn’t 
know where he was at, and he couldn’t tell me anything. 

Q. Where was this man, at the time that you picked 

217 up the pocketbook? A. He was standing on his feet, 
then. 

Q. He was. A. Yes, sir. 

Q. And how close to the body, where he was standing, was 
the pocketbook, at the time you picked it up? A. Oh, I 
judge about 20 feet. 

Q. About 20 feet? When you arrived back there, was 
there any person around the body? A. Yes, sir. 

Q. Who was around there? A. There was a man by the 
name of Carr, and a man by the name of Watson. 

Q. Yes? A. There was a lady, there, and which was a 
waitress in one of those places, by the name of Dunbar, but 
they went out just ahead of me, in the car. 

Q. They did? A. Yes, sir. 

Q. You mean they left the same vicinity with you? A. 
They left just in front of me. 
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Q. They had gotten there? A. They had gotten there 
before I did. 

The Coroner: Any questions the jury wish to ask this 
witness ? 

By a Juror: 

218 Q. When you went to the body, you went in a 
ear? A. Yes, sir. 

Q. Was Frye with you in that car? A. No, sir. 

The Coroner: Any further questions? Mr. Whitestone? 

Mr. Whitestone: Yes. 

By Mr. Whitestone: 

Q. Did Frye later come upon the scene? A. Sir? 

Q. Did Frye later come upon the scene? A. No. I 
brought him back here, and when I brought this man down 
to the Justice of the Peace, Mr. Frye came down there. 

Q. He didn’t go back to the body with you, though, did 
he ? A. When I went back there, I think he did come back 
up the road, as near as I can remember, sir. He had his 
wife with him, I think, his family. 

Q. Did you notice any marks or bruises, abrasions? A. 
No. The only thing I noticed, he had some blood on the 
side' of his face. 

Q. Which side, do you recall? A. I don’t recall, whether 
it was his right side or left, I don’t just remember. I know 
he had blood on his face, like. 

Mr. Whitestone: That is all. 

The Coroner: Mr. Hughes. 

219 By Mr. Hughes: 

Q. Your testimony was to the effect that, at the time you 
arrived at the spot where this man was injured— A. Yes, 
sir. 

Q. —there was, on the scene, at that time, Mr. Carr, Mr. 
Watson, and a Miss Dunbar? A. Yes. 

Q. And no one else? A. No one. They were standing 
up. They went out, because Frye had come down looking 
for me, I suppose, or any officer. 

Mr. Hughes: I think that is all. Thank you, Officer. 

The Coroner: Mr. Brooks? Mr. Fowler? 





MARYLAND CASUALTY CO. VS. CARDILLO, ET AL. 


129 


By Mr. Brooks: 

Q. When you arrived upon the scene, you found this man 
standing up? A. He was standing up, yes. 

Q. And talked to him? A. Yes, sir. 

Q. Did you ask him how he was injured? A. I asked 
him what the trouble was. 

Q. And do you remember his exact words? A. I asked 
him where he had been, but he couldn’t—didn’t tell me 
where he had been, or how he got there. He seemed that 
he didn’t know. 

220 Q. Didn’t you ask him if he wanted to prefer 
charges against anyone ? A. No. I asked him where 

he had been, where was the last place he was at. 

Q. Yes, sir. A. But he seemed as though he couldn’t 
remember anything. 

Mr. Brooks: That is all. 

Mr. Hughes: I would like to ask one question that I 
overlooked, if I might, please. 

By Mr. Hughes: 

Q. I understand you to say that the man was taken 
back to Capitol Heights. A. Yes. 

Q. By you? A. Yes, sir. 

Q. And taken to the station house, and booked. Booked 
on what charges, sir? A. Didn’t charge him at all. We 
just got his name and address. 

Q. You just put his name and address on the— A. Yes, 
sir. We tried to look up, to find out who he was. That is 
all we could do, sir. 

Mr. Hughes: That is all. 

By the Coroner: 

221 Q. And that was at the office of Judge Poore? A. 
Yes, sir. 

The Coroner: Any further questions of this witness? 
Thank you. 

(Witness excused.) 

Thereupon Dr. R. E. Dunkley was produced as a wit¬ 
ness and, having been first duly sworn, was examined and 
testified as follows: 
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By the Coroner: 

Q. Your full name? A. Richard Edgar Dunklev. 

Q. Your office address, Doctor ? A. 1801 Eye Street. 

Q. And you are a practicing physician in Washington, 
and have been for some time? A. I am. 

Q. Did vou have a patient by the name of James Najjum? 
A. I did. * 

Q. What was the first time that you saw Mr. Najjum? 
A. On January 21. 

Q. Had you seen him at any time prior to that date ? A. 
About a year before that. Some time before that, I ex¬ 
amined him for life insurance. 

Q. At that time, a year ago? You say you ex- 

222 amined him about a year ago? A. Something about 
that time, yes. 

Q. Did you pass him? A. No. 

Q. What was the reason why you didn’t pass him at that 
time? A. Because of his blood pressure. 

Q. And what was the blood pressure at that time? A. 
As I remember, it was about 170, the best of my memory. 

Q. He had high blood pressure, and you refused to pass 
him at that time? A. Yes. 

Q. Now, Doctor, when you saw him on the morning of 
January 21—did you? A. No, it was about 4 o’clock in the 
afternoon, 4:30. 

Q. 4 o’clock in the afternoon. A. Yes. 

Q. And where did you see him? A. At his home. 

Q. All right. What was his condition at that time? A. 
His condition at that time was pretty good, except for the 
fact that he had marked bruises and black eyes, in other 
words. 

Q. Now, will you describe the nature of those bruises 
and black eves? A. Both eves were verv markedlv 

* * m> » 

223 bruised, and were black in color. The right eyeball 
was very verv red, fierv red, in fact. There was a 

small bruise above his right eye, over along this side, and 
there was a bruise over the left eye, also. At that time, he 
called me, because of a pain in his chest, in his left chest. 
His temperature was normal. He looked pretty good, but, 
because of the injuries, and the eyes, and conditions of the 
eyes, I advised him to go to the hospital, and he was ad¬ 
mitted to the hospital that afternoon, at about 7:30. 
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Q. Anything unusual happen to him after his admission 
that night, to the hospital? A. Everything was about n .; • 
mal, that night. 

Q. What happened the next day? A. The next day, 
about 4:30—1 o’clock, he began having convulsions, and 
signs of a hemorrhage in the skull. These started in about 
4 o’clock, and continued, gradually becoming more fre¬ 
quent, until they were—started olf about an hour apart, 
and they gradually got to the point where they were about, 
every 10 or 15 minutes, getting more severe, till the spinal 
puncture was done, which relieved them, and helped him 
considerablv. 

Q. And, at the time that you made this final puncture, 
was there anything unusual about the condition at that 
time? A. The spinal puncture was done by Dr. Hunter, 
and he only had one convulsion after this spinal puncture. 

Q. You were not present at that time? A. I was 
224 present at that time. 

Q. Doctor, what was the color of the spinal fluid 
at that time? A. The first color—the first one was not 
discolored, wasn’t any gross blood in it. The first one, 
the fluid examined from the first specimen gave signs of a 
menegial irritation. Dr. Hunter, at that time, in doing 
chemical tests on the fluid, gave the opinion there were 
signs of menegial irritation, cerebral hemorrhage, from 
the microscopic examination of the fluid, not from the 
gross appearance. 

Q. What was the condition, as far as pressure was con¬ 
cerned, of the spinal fluid, at that time? A. The pressure 
was 14, and he drew off enough fluid to reduce it to 2. The 
pressure was slightly increased. 

Q. All right. Now, will you tell us what happened, from 
that point on? A. He improved, considerably, after this, 
with other types of treatment, and his temperature gradu¬ 
ally became normal. We were afraid of a pneumonia from 
exposure, and all, with the pain in the chest. However, he 
did not develop pneumonia at that time. X-ray taken did 
not disclose any pneumonia at that time. He continued to 
improve, so much so that Dr. Hunter and I decided that 
he could go home and rest in bed, at home, as well as he 
could in the hospital, and he was discharged from the hos¬ 
pital, on January 27. 
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225 Q. How was he taken home, Doctor? A. By am¬ 

bulance. 

Q. All right. Proceed. A. He did fairly well, until on 
the morning of the 31st. They called me, oh, 10 or 11 
o’clock. I went around to see him, and this time he again 
showed signs of increased cerebral pressure. I advised 

that he again be placed in the hospital, and he was ad¬ 

mitted to Sibley Hospital, on January 31, at 1:15 p. m. 
This time, the spinal puncture, done by Dr. Hunter, did 
show, in gross appearance, signs of blood in the fluid. The 
appearance was slightly santhrochromic, and it again 
showed signs of menegial irritation, and definite blood in 
the spinal fluid. He continued to grow worse, and, on Jan¬ 
uary 31, the condition was so serious, and we decided that 
he had no chance, without an operation, so that an opera¬ 
tion was performed, in an effort to relieve the pressure on 
the brain. However, his condition continued to get worse. 
His temperature went up. He developed a pneumonia, and 
died, on February 6, 1937. 

Q. You were not with him, of course, at the time of his 
death? A. I wasn’t there, at the time of his death. I was 
there a few minutes afterwards. 

Q. Now, during any time of your visits to this patient, 
did he state to you the manner in which he had received 
these bruises and contusions that you have described, 

226 about his face? A. He told me he was collecting 
insurance, that night, and that he left a house, where 

he had gone to collect the insurance, and that he came out 
of the house, remembered leaving the house, but that he 
didn’t remember anything, until he woke up in the office of 
the Justice of the Peace, over in Maryland, and that they 
brought him home about 4, about 3 or 4 o’clock in the morn¬ 
ing, from there. 

Q. Now, from your examination of this patient, and the 
treatment that you instituted, during the time that this man 
was under your care, what was your diagnosis, Doctor? 
A. My diagnosis was cerebral hemorrhage. 

Q. Of what character? Was it apoplectic or was it trau¬ 
matic? A. Well, it was—we thought that it was traumatic, 
due to the fact that we couldn’t find anything else, couldn’t 
find enough evidence, otherwise, to account for the hemor¬ 
rhage. 
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The Coroner: Any questions the jury wish to ask this 
witness ? Mr. Whitcstone? 

By Mr. Whitestone-. 

Q. Doctor, will you explain what you mean by “trau¬ 
matic”? A. Well, because of the fact that he had black 
eyes, hemorrhages in his eyeballs, especially the right one, 
being so very severe, coming on, as it did, following a head 
injury, with a man whose blood pressure, was not high 
enough to ordinary cause hemorrhage, his Wasser- 

227 man was negative, there was no indication of any 
disease, that way. It was the only conclusion we 

could come to. 

Mr. Whitestone: That is all. 

Mr. Hughes: No questions. 

The Coroner: Mr. Hughes? 

Mr. Hughes: No questions. 

The Coroner: Mr. Fowler? 

Mr. Fowler: No questions. 

The Coroner: That is all. You may be excused, Doctor. 
Thank you very much. Sorry to keep you so long. 

(Witness excused) 

Thereupon Clift P. Berger was produced as a witness 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 

By the Coroner: 

Q. Your full name? A. Clift P. You want the middle 
name ? 

Q. No, sir. A. P. Berger. 

Q. And, Doctor, you are an interne at Sibley Hospital? 
A. Yes, sir. 

Q. Directing your attention to February 6, 1937, did you 
have occasion to see one James Najjum at that time? A. 
Yes, sir. 

228 Q. And what did you do at that time? A. I pro¬ 
nounced him dead. 

Q. And what time was that? A. About 11:45. 

Q. Doctor, were you able to ascertain the cause of his 
death? A. No, sir. 

The Coroner: Any questions by the jury? Mr. White¬ 
stone ? 
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Mr. Whitestone: No questions. 

The Coroner: Mr. Hughes? 

Mr. Hughes: No questions. 

The Coroner: Doctor, you may be excused. 

(Witness excused.) 

The Coroner: Sergeant Tolson. 

Thereupon Aubrey M. Tolson was produced as a witness 
and having been first duly sworn was examined and testi- 
fied as follows: 


By the Coroner: 

Q. Your full name? A. Aubrey M. Tolson. 

Q. Attached to the Homicide Squad? A. I am. 

Q. Sergeant, on the night of February 6, did you investi¬ 
gate the death of James Najjum ? A. I did not start 

229 my investigation that night. 1 started on Febru¬ 
ary 7. 

Q. On the morning of the 7th? A. Yes, sir. 

Q. Prior to the morning of February 7th, had you any 
knowledge about this man’s being injured? A. 1 had. 

Q. Your investigation started on the morning of the 7th? 
A. That is right. 

Q. Will you tell the gentlemen of the jury, please, what 
you learned, during the course of your investigation? A. 
I first went to Capitol Heights, Maryland. That was on 
February 7, around 10:30 in the morning. I talked to 
Poore. I there received information, rather, that the de¬ 
ceased had been picked up on Chapel Road, near Central 
Avenue, in Maryland, and, as I recall, it was around 2 or 
2:30 in the morning, January 21, this year. He stated that 
—this is Mr. Poore, speaking, Judge Poore—that this man 
was in a dazed condition, when he was brought into his 
office, and I don’t recall whether he said that they found 
some papers, or they found a card in his pocket, with a 
name and address on, North Capitol Street, in Washington, 
and the boy who brought this man into Judge Poore’s office, 
I believe his name is Alfred Jones. He was in the office 
at the time the Judge was talking to this man, and he 
agreed to take him home, from the Judge's office, 

230 which he did. 
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I continued on with the investigation, and on Feb¬ 
ruary 9, the three defendants were arrested. I talked to Mr. 
Ricker, Lawrence Ricker. He stated that on January 20, 
around 7 p. in., he went to his girl friend’s home. That is 
the girl that is sitting there (indicating). That is, at 514 
Kennedy Street, Northwest, and he picked his girl up. Ho 
and her went to 1251 Eve Street, Northeast, where thev 
picked up Morris Wolf. They then went to the 1200 blo'/k 
on North Capitol Street, a spaghetti restaurant. They wont 


inside, had something to eat. 

While at this place, Robert Meinzer came in. They 
talked for a few minutes. They then went out, and Mein¬ 
zer—Wolf got into Meinzer’s car. Lawrence and his girl 
friend got into Lawrence’s car. Wolf was sitting in the 
front, and Meinzer, in the front of Lawrence’s car, and they 
proceeded north on North Capitol Street. When up at 
North Capitol and New York Avenue, the light was red. 
Of course, they had to stop. He said he saw this man lying 
over the tree park space, close to a car stop sign, which 
was on the southeast corner of North Capitol and M 
Streets. The two men in the front car got out, and then 
he got out. This man had mud on his face, and he stated 
that he had a few scratches on his nose, as 1 believe he 
stated, small scratches. They then put him in the car, in 
Meinzer’s car, and Wolf got in this car with him. Lawrence 
got back in this car with his girl friend. They proceeded 
north on North Capitol Street, and at 0 Street, 
231 when they made a left turn, and pulled up in front 
of a liquor store, which is on the southwest corner 
of North Capitol and 0, Mr. Eppstein’s place, I believe it is. 
They all four went into this liquor store, and they pur¬ 
chased a pint of liquor. He stated that he thought this man 
whom they had picked up paid $1.15 for the liquor. How¬ 
ever, he said he saw three—two or three dollars in his hand, 
at the time he was paying for the liquor. Then they came 
out of the store, and they all got into Lawrence’s ear. Of 
course, Lawrence was stating that. He got under the 
wheel, at that time, and they drove to 1251 Eye Street, 
Northeast, where they pul Wolf out. 

They proceeded out Bennings Road to Central Avenue, 
where they stopped, and purchased five gallons of gasoline. 
He stated this man, whom they had picked up, gave him a 


136 


MARYLAND CASUALTY CO. VS. CARDILLO, ET AL. 


dollar bill to pay for the gas, and he paid the gas attendant. 
Then he stated that they started out Central Avenue, to¬ 
wards the District Line. He stated, then, that the girl got 
under the wheel, and he was on the back seat with this man 
whom they had picked up, and that Robert was on the front 
seat, with the girl; that they had only gone about 300 feet, 
when Robert came over on the back seat. That placed 
Robert on the right side, Lawrence on the left, this man 
whom they had picked up, in the middle. He stated when 
they were in the vicinity of 50th Street, Northeast, that 
Robert started beating this man in the face with his fist, 
and he said he thought, the same time, Robert started going 
through his pockets. He says he went in his—ran 
232 his hand in his vest pocket, and pulled out two one 
dollar bills. He says he gave Robert one of them. 
Then they continued on through Capitol Heights, out to 
Chapel Road, where they turned to the right, and went 
over a bridge, and took this man out of the car, and left him 
lying on the side of the road. Said he backed back across 
this bridge, turned around, and came back to town. 

I talked to Robert. Robert’s story was about the same 
as Lawrence’s, with the exception he stated that he didn’t 
go into this man’s pockets, that he did hit him, and the 
reason that he did hit him, after they left the gas station 
and started out Central Avenue, this man began to putting 
his hand on his leg, and he said he told him he didn’t like 
that, and he says, a minute or two afterwards, he started 
the same thing. He said it was at that time that he hit him. 
He said he hit him once, and this man came down on Rob¬ 
ert’s head with his fist. Stated he hit him again, and he 
might have hit him several more times. Of course, he 
stated they took him on out to this Chapel Road, and they 
put him out. It was raining. 

I then talked to Lawrence again. By the way, thought, 
Robert stated that the girl drove the car, from this liquor 
store, all the way; that Lawrence did not drive the car. 
Then I confronted Lawrence with what Robert had said, 
and Lawrence said that the girl did drive the car all the 
way, that he didn’t drive it at all, going out, and of course, 
he said he said that, to protect the girl, somewhat. 

I talked to the girl. She stated just about as the 
other two did. She stated that she drove the car. 
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from the liquor store on out, and when in the vicinity of— 
well, of course, she didn’t know. She said she didn’t know 
whether it was 50th Street, or what, but they had passed 
the gasoline station, and it was only a short distance up 
the road, on Central Avenue, when Robert started hitting 
this man that they had picked up, in the face; she stated 
that she drove the car on up the road, and they told her to 
drive oil, one of the men, she didn’t know which, told her 
lo turn to the right. She turned to the right, and went 
across a bridge, and stopped there, and both of these boys 
pulled this man out of the car, and left him there on the 
road. I asked her if this man was unconscious. She said 
she didn’t know, that he might have groaned, or said some¬ 
thing, but she couldn’t tell. She didn’t see him, after they 
left him, but it was raining, or had been raining. I asked 
her why they left him on the road, there, alone, and she 
said she didn’t know. She said they came on back to town, 
and, en route, coming back, Robert gave Lawrence $1.25 or 
it was $1.25 divided between each of them, she didn’t know. 
However, when Robert gave him this money, he says, 
“That’s all the old son-of-a-bitch had.” 

She says thev continued on in towards town. A few min- 
* * 

utes after that, Lawrence gave her a dollar bill, and she 
said she had let Lawrence have a dollar bill, before 
234 they went to the spaghetti place on North Capitol 
Street, and that that dollar was the dollar that he 
was giving her for the dollar which he had borrowed, and 
they continued on in town, and they separated, and went 
home. 

Q. Sergeant, you have some photographs? A. I have. I 
guess we will start at New York Avenue, first. 

Q. This is Exhibit A. This is the picture of North Capi¬ 
tol and New York Avenue. This picture was taken south, 
looking north, and it shows a car stop sign, and the tree 
over on the right, just south of M Street. 

By Mr. Hughes: 

Q. Indicating the spot that he was picked up, Mr. Tol- 
son ? A. That would indicate the spot which they say that 
they picked him up. This is the—I guess you want to mark 
this. now. 
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By the Coroner: 

Q. Yes, Exhibit B. A. Of course, this is the picture of the 
wooden bridge. This was taken from south, as I would call 
it, looking north, which shows the corner of a house which 
is close by where the body was found. This is a closcup 
picture, shows better the same thing, with the exception it 
doesn’t show the house. 

Q. Exhibit C. A. This is the same picture, look- 

235 ing the same direction, with the exception it is a 
closeup picture, doesn’t show the house. 

Q. Exhibit D. A. This picture shows Central Avenue, 
and it shows the bridge in Chapel Road, looking north— 
south, as I would call it. I don’t believe I have testified 
about the car. Of course, these pictures (indicating) were 
leading to that testimonv. When I talked to Lawrence 
Ricker, at No. 10 Police Station, the morning of the arrest 
—and that was on February 9—I asked him if there was 
any blood in his car, and I asked him what kind of car he 
owned. lie told me that he had a 1937 green body 
Plymouth sedan, and that, the night that this man was 
picked up and was beaten in his car, there was blood from 
this man on the upholstery. We went out of the station 
house, and his car was parked on Park Road, and he called 
niv attention to the blood on the upholstering in the back 
seat. , 

Q. This photograph, Exhibit E. A. This is a picture of 
the automobile, which they used. 

Q. And Exhibit F.’ A. This is a picture of the back seat 
in this automobile which I spoke of. It shows the thing, 
looking from the front to back. It shows the right-hand 
side, which has spots in here, which would indicate blood. 

Q. And Exhibit G? A. This shows the same 

236 thing, with a plainer picture than that one. It is 
the verv same. 

The Coroner: Has the jury any questions of this wit¬ 
ness i 

Mr. Whitestone: Just one question, your Honor. Do 
you mind if the witness points out to the jury where it 
would be located, from the information you have in this 
picture ? 
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By Mr. Whitestone: 

Q. Will you take that picture and demonstrate to the 
jury ? A. Let me have one of those others, that will show 
better. 

Q. There is a closeup. 

The Coroner: All right. Let him pick out the one he 
wants to use. 

By the Coroner: 

Q. Now, you are referring to Exhibit which? A. C. 

Q. All right. A. When Lawrence took us over the route, 
Lieutenant Darnall and myself, the day of the arrest, he 
took us to this bridge on Chapel Road. He pointed out— 
I believe you can see this fence, here, this fence that comes 
back to kind of a V-shape. 

Mr. Fowler: May we get that indication in the record, 
please? 

The Coroner: Now, let’s see if we can’t. Just a second, 
Mr. Stenographer. 

237 Bv the Coroner: 

w 

Q. To the right, center—would you call that to the right, 
center, and left of the road? 1 mean in the photograph? 
A. Yes, it would be to the right center. 

Q. And just in front of a clump of bushes ? A. That is 
right. 

Q. I mean, that is where you are referring to the curve 
in the fence? A. Yes, that is right. 

Q. Now, proceed. 

The Coroner: Is that the place he told you? 

Mr. Fowler: That is right. 

The Witness: That is right center, coming in, the way 
they are driving with the car, and of course, in looking the 
way this picture was taken, it would be on the left, looking 
the way the picture was taken. It would be over in here 
(indicating). 

By Mr. Hughes: 

Q. That is the curve in the fence ? A. That is it. 

By Mr. Fowler: 

Q. And that is where the body was found? A. The body 
was found right there. 
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By Mr. Hughes: 

Q. Right there? A. Yes. 

238 Q. Just beyond the curve in the fence? A. Just 
beyond the curve in the fence. 

The Coroner: Mr. Hughes, any questions? 

Mr. Hughes: Yes. 

By Mr. Hughes: 

Q. Sergeant, I would like to ask whether or not you were 
told by the girl anything with respect to a change in 
drivers, after the body had been placed at the spot you in¬ 
dicated on the picture? A. I was. 

Q. Didn’t the girl tell you— 

The Coroner: State what she told him. This is direct. 

Mr. Hughes: It is direct? 

By Mr. Hughes: 

Q. All right. What did she tell you? A. She said after 
the body had been removed from the car, that Lawrence got 
behind the wheel, and drove the car back to town. 

Q. Didn’t she tell you she was so nervous and upset that 
she couldn’t drive the car? A. She did. 

Q. And did you ask her whether or not she knew, at the 
time they started out, whether they were going to rob this 
man? A. She said she didn’t know that they were going to 
rob him. 

239 Q. And she told you that she had been with this 
boy, Ricker, on other occasions, and that he had al¬ 
ways been a gentleman? That is correct? A. That is cor¬ 
rect. 

Q. Now, at the time you went up to place her under ar¬ 
rest, Sergeant John English went with you? A. That is 
correct. 

Q. And when you went up, you knocked on the door? A. 
Yes. 

Q. And the girl came to the door, and you inquired 
whether or not she was this particular girl. Is that cor¬ 
rect? A. I did. 

Q. And told her to get her hat and coat on, you were 
going to take her? A. Yes, sir. 

Q. And no one went in the house with her; she went in 
and got her hat and coat? A. She did. 

C 1 
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Q. And came out, and met you at the door? A. She did. 
Q. You had a conversation with her later, and you asked 
her to give you a statement as to what happened, and she 
gave you a statement, that you have related, and signed it. 
Is that correct? A. That is right. 

Mr. Hughes: That is all. Thanks. 

240 The Coroner: Mr. Fowler, any questions? 

By Mr. Fowler: 

Q. You have a signed statement of Mr. Meinzer, haven’t 
you Officer? A. I have. 

Mr. Fowler: That is all. 

By Mr. Brooks: 

Q. Officer, directing your attention back to Exhibit C, 
this photograph that you pointed out, the alleged location 
of the body, looking down the road, in other words, in the 
direction away from you, where does that road lead? A. 
I don’t know whether that is Chapel Road, that continues 
on out the other way. This photograph was taken, as I 
would call it, south, looking north, but I do know this road 
leads into Central Avenue. 

Q. All right, sir. A. Whether or not they call that 
road “Chapel Road,” on out, or not, I don’t know. 

Q. Well, you did drive out that road? A. Yes, sir. 

Q. With the defendants? A. Yes. 

Mr. Brooks: That is all. 

By Mr. Hamilton: 

Q. Sergeant, you, I believe, remarked that they 

241 stated to you that they put Wolf out at a certain 
intersection. Do vou mean that he left voluntarilv, 

or was ejected? A. No, I was told that Wolf was feeling 
bad that night, and he requested to go home, and they took 
him to his home at 1251 Eye Street, Northeast, and put 
him out. 

Q. I see. A. At his own request. 

Mr. Hamilton: I see. Thank you. 

The Coroner: Any further questions of this witness? 

(Witness excused.) 

Thereupon Alfred E. Jones was produced as a witness 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 




142 MARYLAND CASUALTY CO. VS. CARDILLO, ET AL. 


By the Coroner: 

Q. Your full name? A. Alfred Edward Jones. 

Q. Your residence? A. 643 1-2 14th Street, Northeast. 

Q. What do you do? A. Carpenter’s helper. 

Q. On the morning of January 21, that is, shortly after 
midnight, or so, were in the vicinity of Capitol Heights, 
Maryland? A. Yes, sir. 

242 Q. What were you doing out there? A. At a 
dance. 

Q. Do you know Officer Erskine? A. I had met him that 
night. 

Q. You had met him that night? Did you see him there, 
that morning? A. Who? Officer Erskine? 

Q. Yes. A. I had seen him there. 

Q. You had seen him? Did you have occasion to go out 
to Chapel Koad and Central Avenue? A. I had. 

Q. And why did you go out there? A. To pick up the 
man that was hurt, on the road. 

Q. How did you know that a man was hurt, on the road? 
A. Mr. Frye come down the road, and told Mr. Erskine. 

Q. And what did Mr. Frye state to Mr. Erskine, if you 
were there? A. He said he wanted to find an officer, so he 
could get the man on the road, that was hurt. 

Q. And how did you proceed out there? A. Well, Mr. 
Erskine went up to Mr. Frye’s car, and seen that he had a 
flat tire, and he told us to follow him up, and then take us 
up, take him up to the scene of where the man was 
hurt. 

243 Q. You went out with him? A. Yes, sir. 

Q. Who drove the car? A. Stanley Taylor. 

Q. How? A. Stanley Taylor. 

Q. Stanley Taylor? And who went in your car? A. 
Erskine and Frye. 

Q. Now, when you arrived in this vicinity of this bridge 
what did you see? A. Well, there was someone there, and 
they had picked him up, and standing him up, talking to 
him. 

Q. What did you do? A. Well, Mr. Erskine told me to 
hold him while he would ask him some questions, how he 
got out there. 

Q. And did you take hold of him at that time? A. Yes, 
sir. 
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Q. And on which side of the man were you? A. Well I 
was on the right side. 

Q. On his right ? Now, what did you hear Officer Erskine 
ask him ? A. Well, he asked him how he got out there, and 
if he had any relatives out there. 

Q. Well, he asked him how he got out there, and if he 
had any relatives out there. 

244 Q. All right. Now tell us what the replies were. 
A. Well, he said that he didn’t know how he got out 

there, and he says he never had any relatives, and didn’t 
even know how he got out there, didn’t know where he was. 

Q. Didn’t know where he was? And, now, what else was 
said, as you recall? A. Well, asked him if he had any 
money, after he found his pocketbook. 

Q. And what did he say? A. He said he had about two or 
three dollars in it. 

Q. Then what w^as done with the man? A. Well, we took 
him in our car, and took him down to Judge Poore’s house. 

Q. Now, will you tell the gentlemen of the jury, please, 
what happened at Judge Poore’s house? A. Well, when we 
got to the Judge’s house, well, Mr. Poore, he took and found 
a pocket, looked in the pocketbook. and found his permit, 
and registration card, and called No. 4 Precinct, and noti¬ 
fied, and. while he was in there, T asked him whom he was 
with. He said he was with his brother-in-law, during the 
evening, and that is all T could get out of him. 

Q. All right. Then what happened after that? A. Well, 
Mr. Poore asked me if he would take him home, so I asked 
Mr. Poore for some sort of a paper, to show his wife the 
reason he was beat up, so he gave us a paper. 

245 Q. And you took the man home? A. Yes, sir. 

Q. To what address? A. 1809 North Capitol. 

Q. And did von leave a note, there? A. I showed them 
the note, and I have it. 

Q. And have you got that note with you? A. Yes, sir. 

Q. May I see it, please? A. (Witness produces the note.) 

Q. And what was your purpose in getting this note? 
A. Well, if his wife asked some sort of an explanation, T 
would show her that, so she would know. 

Q. So that you would be protected, is that so? A. Yes, 
sir. 

Q. That was your reason for asking for this? A. Yes, 
sir. 
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The Coroner: Mark this Exhibit H. It is on the station¬ 
ery of Oscar T. Poore, Justice of the Peace, 1850, Capitol 
Heights, Price Georges County, Maryland. 

“This man found on road in Capitol Heights, apparently 
beaten by someone, and left. Mr. Alfred E. Jones, who 
brings him home, did so to help him. Mr. Najjum doesn't 
know who was with him before he was beat. 

0. T. Poore,” Initials “J. P.” 

246 Any questions the jury wish to ask this witness? 
Mr. Whitestone? 

Mr. Whitestone: No questions. 

The Coroner: Mr. Hughes? 

Mr. Hughes: No questions. 

The Coroner: Mr. Fowler? 

By Mr. Fowler: 

Q. When you got to the scene of this, near this bridge, 
Mr. Jones, I believe you said Mr. Najjum, the man that was 
injured, was standing up. Is that right? A. Yes, sir. 

Q. By himself? A. Well, there was someone holding on 
to him. 

Q. And how many were there, at the time you got there? 
A. I was say about three, altogether. 

Q. And did you see his pocketbook, before you got to 
Judge Poore’s office? A. Yes, sir. 

Q. Where did you first see his pocketbook? A. When Mr. 
Erskine picked it up and looked through it to see who he 
was. 

Q. What side of the street was it on? A. It was on the 
right-hand side of the road. 

Q. On the right-hand side of the road? How far away? 
A. Oh, from the bridge? 

247 Q. No, from where the man was standing, when 
you first saw him. A. Oh, I would say it was about 

ten feet. 

Q. How far away from the bridge was it? A. Oh, about 
the same distance. 

Q. And on which side of the road was the man on? A. 
He was on the right-hand side of the road. 

Q. On the right-hand side of the road ? A. es, sir. 

Q. And you were coming from—is that the direction as 
you come from Capitol Heights, or as you go to Capitol 
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Heights, right-hand side of the road? A. Well, from the 
Central Avenue, to Chapel Road. 

Q. From Central Avenue to Chapel Road? Down Chapel 
Road? A. On Chapel Road. 

Q. On Chapel Road? A. Yes, sir. 

Q. If you were facing the bridge, facing Central Avenue, 
which side of the road would he be on? A. I was facing 
Central Avenue? I would be on the left-hand side. 

Q. The man was on the same side of the road? A. Yes, 
sir. 

Q. Where was the man’s hat? Did you see one? 

248 A. He didn’t have any hat. 

Q. Did you talk to the man? A. Mr. Erskine talked 
to him, and asked him if lie had any relatives out there and 
he said no. He asked him if he knew where he was, and he 
said he didn’t even know where he was. 

Q. I suppose you smelled liquor on his breath, couldn’t 
you? A. Yes, sir. 

Mr. Fowler: That is all. 

Bv Mr. Brooks: 

Q. Mr. Jones, on the way home with Mr. Najjum, just be¬ 
fore you got there, on North Capitol Street, did Mr. Naj¬ 
jum talk to you? A. Well, I tried to ask him who he was 
with, and he said he didn’t know who he was with, but he 
knew— 

Q. Didn’t say anything that you could understand, or 
could make any sense of it? A. No. 

The Coroner: That’s all? 

(Witness excused.) 

Thereupon Morris Wolf was produced as a witness and, 
having been first duly sworn, was examined and testified as 
follows: 

249 By the Coroner: 

0- Your full name? A. Morris Wolf. 

Q. Your residence? A. 1251 Eye, Northeast. 

Q. Your occupation? A. Insurance man, agent. 

Q. What firm? A. Baltimore Life. I am not working 

for them any more. 

* 

Q. On the night of January 20, what were you doing, on 
that particular night, this year? A. I was. 
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Q. At what time were you home? A. I got home from 
the office about two o’clock that evening. 

Q. And did you remain there all afternoon? A. All aft¬ 
ernoon, yes, sir. 

Q. Did you remain there all evening? A. Up until about 
eight, eight-thirty—between eight and nine. 

Q. And then you left your home? A. Yes, sir. 

Q. And what was the occasion of your leaving? A. A 
fellow by the name of Lawrence Ricker and Eunice 
came in. 

250 Q. Eunice who? A. Gerardi. 

Q. All right. Just face to your left. Just face to 
the jury. You don’t have to face me. A. And we were sit¬ 
ting around, taking, had a very bad cold that day, and we 
were sitting around, and we had a couple of drinks. I was 
in bed practically all day—that is, from two o’clock on, then 
sitting around the house for about an hour, an hour and a 
half, and then we left. We went out. We went to a place 
on North Capitol Street, an Italian place, to get some spa¬ 
ghetti. We stayed in there about a half an hour or an hour, 
and a fellow by the name of Robert Meinzer comes in. We 
sit down, around about another five or ten minutes, and 
then we left, and we go up North Capitol Street, up close to 
New York Avenue, and I happened to see this man. 1 
didn’t see him at first. Ricker saw this fellow at first when 
he was leaning against the car gtop, and he was staggering. 
He was just getting ready to walk off the sidewalk, and the 
light happened to come on then. We threw on the brakes, 
and this fellow almost jumped in front of the car, this in¬ 
surance agent. From there on, I said we would take him 
home. Ricker and I, almost at once, said we would take 
him home, see? T asked him first, this fellow. I asked him, 
if he told us where he lived, we would take him home. He 
says he lived somewhere up in the eighteen hundred block, 
see? Says “All right,” we would take him home, be- 

251 cause he was staggering, drunk, and after that, he 
got in the car, and we were driving up a little fur¬ 
ther. Robert came up. Ricker stopped. Then Robert came 
right alongside with his car, and he says we would change 
cars. This fellow, in the back, says, first, he would want to 
stop by and get something to drink before he goes home, 
said he would go and get a pint and he did that. Parked 
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both the cars, went in, Robert, Ricker, insurance man and 
myself went in. Insurance man bought the liquor. 

Q. How much did he pay for it ? A. A dollar. 

Q. All right. Go ahead. A. And I was at the door, at the 
time. All I saw him do was take out a dollar, and give it to 
the man. That is all I saw, and after that, when he got in 
the car, I told Eunice that—after we came from the liquor 
store, Ricker and Robert and this insurance man were in 
the back, and I was sitting up front with the girl, Eunice, 
and when they got in the car, I told Eunice to take me 
home, which she did, and that is all. 

Q. When you got in the front of the car, what part of the 
car did you occupy? A. What part? The side next to the 
driver’s seat. 

Q. Who was driving at that time? A. Eunice Gerardi. 

Q. Did she drive the car? A. Yes, sir. 

252 Q. To your home? A. Yes. 

Q. Right to your home? A. Yes, sir. 

Q. Did you see anything wrong with this man’s face, 
when he stepped off the curb, and almost came into your 
car? A. The insurance agent’s face? 

Q. Yes. A. No, sir, not that I remember. 

Q. He wasn’t in the gutter, was he? A. No, sir. I say 
he almost fell down, see? 

Q. Did he fall down? A. He fell down, eventually, yes, 
sir. 

Q. Where? A. Right by the gutter, right alongside, see? 
Q. Anything the matter with his face, at that time, when 
he got up? A. T didn’t notice. 

Q. Was there any dirt, the street dirt, on his face? A. 
Oh, yes, yes, sir. 

Q. Wiped off? A. Was it wiped off, at the time? 

Q. Yes. A. He took his handkerchief out and started 
wiping, yes, sir. 

253 O. Then, after he wiped his face, T mean, was 
there anything wrong with it? A. Saw some 

scratches, or something. 

Q. Whereabouts were they? A. Right on his face, on his 
cheek. 

Q. Well, whereabouts on the face? A. Tf T remem¬ 
ber correctly, T believe it was right on the side. He had 
blood coming out, see? 
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Q. Which side? Which side? A. I don’t remember ex¬ 
actly which side. I think it was on the right side. That is 
where I think. 

Q. Now, when you got in the car, did you intend to be 
taken home, at that time? A. Yes, sir, because I had to 
go to work, the next day. 

Q. Did you tell them, before you got in the car, that you 
were going home? A. Yes, sir. I told the girl. 

Q. That was in the car, or outside the car? A. In the 
car. I was in the car. 

Q. I say, before you got in the car? A. When I got in 
the car. 

Q. Before you got into the car, did you tell them that 
you were going home? A. Yes, sir, as soon as we left this 
spaghetti place, yes, sir. 

254 Q. You told them you were going home? A. Yes, 
sir. 

Q. How long have you known these two young men, 
Mr. Meinzer and Mr. Ricker? A. Well, T have known Mr. 
Ricker for about two or three years. 

Q. How long had you known the young lady, Miss Ger- 
ardi? A. Known her close to a year. 

Q. Did you drive with them often? A. Yes, sir. 

Q. Have you been in cars with them before? A. Yes, sir. 
Q. Have you, on any other occasion, picked up anybody, 
for the purpose of taking them home? A. No, sir, never. 

Q. Never? A. Never been in their company, when any¬ 
thing happened. 

The Coroner: Any questions the jury wish to ask this 
witness? Mr. Whitestone? 

Mr. Whitestone: Just one question. 

By Mr. Whitestone: 

Q. You say this man was drunk when you first saw him? 
A. Yes, sir. 

Q. The insurance man? A. Yes, sir. 

255 Q. Was he drunk when he went into the liquor 
store? A. Yes, sir. 

Q. He was? 

Mr. Whitestone: That is all 
The Coroner: Mr. Hughes? 
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By Mr. Hughes: 

Q. At the time you got in the automobile, after he came 
out of the liquor store, then it was that Eunice drove the 
automobile. That is correct, is it not? A. Yes, sir. Yes, 
sir. 

Q. She drove you directly from there, the liquor store, 
to your home? A. Right. 

Q. And it was at that time that you got out of the car? 
A. Exactly. 

Q. What happened after that, of course, you don’t know? 
A. No, sir, but I told the young lady, when I was getting 
out, I told her, sitting up front, too, T told her she had bet¬ 
ter go right on home, as soon as she taken me home, to go 
on home herself. She said she would. 

Mr. Hughes: I think that is all. 

The Coroner: Mr. Fowler? 

By Mr. Fowler: 

Q. You say you had a couple of drinks at your house 
with Mr. Ricker and Eunice? A. Yes sir. 

256 Q. Before you went down to the spaghetti place? 
A. Yes, sir. 

Q. Where is that spaghetti place located, Mr. Wolf? A. 
I don’t know exactly. I think it is in the twelve hundred 
block. I know it when I see it. 

Q. It is out on New York Avenue, a short distance? A. 
Tt is on the right side of New York Avenue, going up. 

Q. South of New York Avenue, a short distance, is that 
right? A. I don’t know. Here is North Capitol Street, and 
it is on this side of North Capitol Street, see? 

Q. How far north of the Sibley Hospital is it? A. About 
two or three blocks, I believe. 

Q. That is south of New York Avenue, is it? A. Ts Sib¬ 
ley south? Opposite Sibley. It is right across the street 
from Sibley Hospital. Not right across the street, but I 
mean opposite Sibley Hospital. 

Q. And you had two or three drinks in there, didn’t you? 
A. Two or three drinks in there? No, sir. I had a glass of 
wine in there. 

Q. And did Mr. Ricker and Eunice have anything to 
drink in there? A. They had a drink in there, yes, sir. 

Q. Did Robert have anything to drink while he was 

257 there? A. In there? Yes, Robert had a drink, too. 
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0. All three of you had a drink? A. Yes, sir. I 
only had wine, of course. They had the liquor. 

Q. And then you got out, and whose car did you ride 
north in? A. Whose car did I get in? Right away? 

Q. Yes, whose car did you go up North Capitol in? 
Whose car did you get in, to go up North Capitol? A. As 
soon as I get out of the liquor store— 

Q. No, after you left the spaghetti place, whose car did 
you get in, to go up north? A. Oh, I got in with Robert. 

Q. You got in with Robert? A. Yes, sir. 

Q. And was Robert’s car ahead of Ricker’s car, or be¬ 
hind Ricker’s car? A. Behind Ricker’s car. I mean, we 
were in front of Ricker. 

Q. You were in front of Ricker? A. Yes. 

Q. Stopped, where? A. We were on the way to take this 
man home, see? 

The Coroner: No, vou are wrong. The attorney here is 
asking you what happened, from the time you got out 

258 of this spaghetti place. Isn’t that right? 

Mr. Fowler: That is correct. 

The Coroner: Yes, sir. 

The Witness: We were going out in Robert’s car. 

By Mr. Fowler: 

Q. That is right. A. The three of us, the insurance man, 
Robert, and myself. Ricker pulled up alongside. He says, 
“Wait a minute.” Then we changed. 

Q. Now, you are a little ahead of the story, Mr. Wolf. 
Before we get to that. We haven’t picked the man up yet, 
according to your testimony,! on my examination. We 
haven’t picked him up yet. Now, bring me up to the time 
when you picked him up again, will you please? A. Picked 
the man up as soon as we left the spaghetti place, on N 
Street, on New York Avenue. 

Q. How soon? A. Well, we was going up about two or 
three or four blocks. I don’t know exactly how' far it w r as. 
Q. And w’hat cause you to stop ? A. The light. 

Q. Red light? A. Yes, sir, red light, and this man w’as 
going out. He was about ready to fall, at the time. 

Q. And where was the man standing, when you 

259 first saw' him? A. When I first seen him, he was 
standing, leaning right against the lamp post—right 

against the car stop. 
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Q. Against the car stop? A. Yes, sir. 

Q. And did yoh see him fall when he was leaning against 
the car stop? A. Yes, sir, yes, sir. 

Q. And what if anything did you do? A. What did I do? 
I got out to help him in the car and I asked him, first— 

Q. Did anybody else get out? A. Robert and myself. 

Q. And did Ricker get out later? A. At the time? 

Q. Yes. at the time you saw this man fall, I believe, at this 
place, alongside of this car stop sign, is that right? A. 
Yes, sir. Both of us stopped, right alongside of each other. 
One car here and the other car here, see? We went near the 
curb, Robert and I, and Ricker was on the outside. 

Q. And the man had fallen? A. Yes, sir. 

Q. But while you were stopped there? A. Yes, sir. 

260 Q. You and Robert got out and helped picked him 
up. Is that it? A. Exactly. 

Q. And he had mud all over his face? A. Yes, sir. He 
had his handkerchief up to his face. No, if I am not mis¬ 
taken, I believe 1 gave him my handkerchief. I believe that 
is it. I believe I gave him my handkerchief if I am not mis¬ 
taken. 

Q. Isn’t it a fact that Ricker took his own handkerchief 
out of his pocket? A. I don’t know if it was mine or whose 
it was. 

Q. You don’t recall? A. No, sir, I don’t. 

Q. Well, anyway, his face was wiped off, at that time? 
A. Yes, sir. 

Q. Then he got into whose car? A. Robert’s. 

Q. With you? A. I and Robert’s. 

Q. And then you drove up and stopped at the liquor 
store, is that right? A. That is right. That is correct, 
yes, sir. He wanted to see—he says, “Stop by and get 
something to drink.” This insurance man, he wanted some¬ 
thing to drink. He was as drunk as the devil. I told him 
he had enough, see? I told him he had enough al- 

261 ready. He says, “No, one more drink will make me 
feel better. I am going on home. I will let you take 

me on home.” I told him I was an insurance man, too. I 
told him who I worked for and everything. 

Q. And he asked you to take him home or you asked him 
to take him home? A. I asked him where he lived, that 
we would take him home, see? 
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Q. And what if any conversation was had with reference 
to that by this gentleman that caused you to stop to buy 
some liquor? A. What was the conversation? 

Q. Yes. A. As soon as he got in the car he wanted it. 
As soon as he got in the car. 

Q. Was there any conversation along the line of his being 
willing to buy the liquor or anything along that line? A. 
Yes, sir. He said he would stop by and he would get a pint 
himself. 

Q. And then you stopped where? A. There is a store 
right on the corner. I don’t know exactly. 

Q. Do you know the name? A. It was further up. I 
don’t know the name of the place. 

262 Q. Had you ever been in there before? A. Neon 
sign there. I don’t recall that I have. 

Q. All four of you went in the store? A. Yes, sir. 

Q. Did you hear Robert and Ricker discuss at any time 
that evening, any plans with reference to picking any¬ 
body up? A. No. sir. 

Q. Do you know of any instance where either Robert or 
Ricker had discussed having picked anybody up, after¬ 
wards? A. No, sir, never heard a w r ord. 

Q. How frequently do you see Ricker? A. Oh, I have 
seen him quite often. He is a friend of mine. 

Q. Every day or two? Every day or two? A. Yes, sir, 
sometimes it would be at intervals. Sometimes it w'ould 
be tw T o or three wrecks, see. There wras one time, it was 
right after the summer, I hadn’t seen him in about tw*o 
months, maybe longer. 

Q. And did you see the man’s pocketbook in the liquor 
store? A. No, sir. I was right by the door. 

Q. Did you see the man pull a pocketbook out at all? 
A. No, sir. I saw him take a dollar out of his pocket, a 
dollar bill. 

263 Q. A dollar bill? A. Yes, sir. 

Q. Did you hear any conversation in there, at the 
time? A. No, sir. 

Mr. Fowler: That is all. 

By Mr. Hamilton: 

Q. You have been speaking of this man that you picked 
up as an insurance man. A. Yes, sir. 
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Q. What led you to believe he was an insurance man? 
A. He had a book, and I asked him if he was, see? He had 
a book in his hand at the time and I asked him if he was. 
He said yes, he was working for the National Capital, or 
something like that. I just don’t recall the name. I think 
it was the National Capital, I believe he told me that. 

Q. I see. That was before you reached the liquor store. 
Is that the idea? A. Yes, sir, as soon as we picked him up. 

Q. As soon as you picked him up? A. Yes, sir. 

Q. All right. 

Mr. Hamilton: Thanks. 

Mr. Hughes: I would like to ask just one more question, 
if I might. 

By Mr. Hughes: 

Q. Do you know where Ricker is employed, or was 

264 employed? A. Yes, sir. 

Q. In what capacity and where ? A. He was some¬ 
what of a chauffeur, I believe. I understood him to be. 

Q. And working for whom, if you know? A. I think it 
was E. W. A., or something like that. It is right on Thir¬ 
teenth Street, the place is. 

Mr. Hughes: That is all, thank you. 

265 Mr. Whitestone: Just one question, I would like 
to ask. 

By Mr. Whitestone: 

Q. In answer to Mr. Hughes’ question, you say after 
you got out of the car you told the girl she had better go 
home, too. A. After I got out of the car, yes, sir, at my 
house. 

Q. Why did you tell her that? A. I don’t know. I just 
told her she better go home, because all of us were feeling 
pretty good. 

Q. What? A. All of us were feeling pretty good, see, 
and I told her that she had better go right on home, as 
soon as she left me. She said all right, she would. 

Q. You were anxious, were you not, to see that the in¬ 
surance man got home? A. Exactly, yes, sir. 

Q. Why didn’t you take him home? A. Why didn’t I 
take him home? I wasn’t driving, or nothing. 

Mr. Fowler: May I ask one more question? Excuse 
me. Are you through? 
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Mr. Whitestone: Yes. 

Mr. Fowler: May I ask another question? 


Bv Mr. Fowler: 


Q. Did you stop in front of your house and take a drink 
of liquor, before you left for the evening? A. I? 
266 Q. Yes. A. Not that I remember. 

Q. Did they? A. Not that I remember, no, sir. 

Mr. Fowler: That is all. 

Mr. Brooks: Just one question, please, Doctor. 

By Mr. Brooks: 

Q. When you rirst picked up Xajjum, you say his face 
was dirty, and it was wiped with somebody handkerchief? 
A. Yes. sir. 

Q. Now. after the face was wiped, were there still some 
marks or discolorations, or anything, about his face, that 
would indicate an abnormal or an unusual appearance? 
A. His nose was bleeding. 

0. It was bleeding? A. Yes. sir. Something was bleed¬ 
ing. I don’t know what it was. 

Q. All right. Were there bruises on his face? A. There 
was. but I don’t know where they were. 

Q. Were the scratches on his face? A. Seemed to me, 
like there wa.' something. Falling down, you scratch 
your race, or something. 

Q. Did ae give a general appearance of having been beat 


ut>? A. At the time? 


•V~" 
- 0 » 


do Yes. when you first saw him. A. I wouldn’t 
-aj “hat. I should say it was caused by a fall, when 

12, " **?LL 1 iO 

0. Ee gave the general appearance of having fallen? 

A. Yes. sir. 

0. And there was blood on him? A. Yes, sir. 

»■>. That •va- the purpose of taking the handkerchief 
out. to •dean him up? A. Exactly. 

0. Ad ri gnt. dr. Xow. was he entirely coherent, or did 
he appear to be a little bit intoxicated, or a whole lot 
intoxicated- either way? A. He appeared to be a whole 
lot intoxicated. 

Q. Did he have difficulty in talking, sometimes? A. Oh, 
no, I don’t think eo. 
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Q. You could understand what he said? A. Yes, sir. 
I was sitting—I was standing right next to him, see, hold¬ 
ing him up. 

Q. Did he tell you, at any time, how much money he had? 
A. No, sir. 

Q. Did he tell you that he had been out collecting? 
A. No, sir, but I surmised as much, at the time. 

268 Q. Did he give you any reason to believe that he 

had a lot of money on him? A. No, sir, didn’t even 

talk about no money. 

•> 

Q. The only money you saw, then, was the one dollar 
bill? A. When he took it out of his pocket. 

Q. One green one dollar bill ? A. Yes, sir. 

Q. All right. Now, from the time you picked him up, 
until the time the suggestion was made to go to the liquor 
store, about how far had you travelled, if you remember? 
A. From the time we picked him up, where? As soon as 
he fell down, you mean? 

Q. Yes, when you first picked him up and put him in 
Robert’s car, then you travelled— A. We hadn’t gone 
up to the liquor store. Just about to the liquor store. 

Q. Then it was almost immediately that he suggested 
going and getting another drink, to make him feel better? 
A. You mean when we picked him up? 

Q. Yes. A. Yes, sir. 

Q. After you first got him in the car? A. Yes. 

Q. After you first picked him up ? A. Well, he was say¬ 
ing something about a drink, when we was picking 

269 him up, by the curb. 

Q. And it was generally agreed, all around, that 
you would go and get a bottle of liquor? A. Yes, sir. It 
wasn’t generally agreed. I disagreed. I said the man had 
enough. I disagreed. It wasn’t general. 

Q. Why did you say he had enough? A. Well, he was 
drunk. 

Q. You know that? A. Why certainly. 

Q. How do you know it? A. He was staggering, and he 
fell down. 

Q. All right. Now, when you started toward the liquor 
store, against your objection, but with the consent of the 
other parties in the crowd, did anything unusual happen, 
in the way of Mr. Najjum making any unusual movement 
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towards you, or any of the other boys? In other words, 
did he put his hand on anybody’s leg? A. Not that I know 
of, no, sir. 

Mr. Brooks: That is all. 

By the Coroner: 

Q. And who did you tell, the man had had enough to 
drink? A. I told—all of us were together. I told all of us. 

Q. I see. A. And he did have enough. 

270 Q. Now, where were these bruises which you saw 
on his face? A. Exactly, I can’t—I don’t know ex¬ 
actly where they were. 

Q. How? Well, you remember vividly enough, in re¬ 
sponse to a question, that the man had a bruised face. 
Now, where were they? A. Well, they were either—they 
were on face. 

Q. Well, whereabouts on his face? A. I don’t know. It 
looked to me as if something was—the blood was coming 
out of his nose. It just looked to me like that, and he had 
scratches on his side of his face (indicating the left side 
of the face), so it seems to me, anyway. 

Q. Now, what happened to the blood that was on his 
right cheek, that you told me about in your direct ex¬ 
amination? A. What happened to the blood? 

Q. Yes. A. Well, we wiped that off. 

Q. So then he had blood on his left cheek, too? A. I 
don’t know exactly what cheek it was. 

Q. Are you positive that he had blood coming from his 
nose? A. No, sir. I said it seemed as though it was. 
It ran down, see? 

271 Q. It was running from somewhere, and you don’t 
know where, is that it? A. Exactly, yes, sir. 

Q. You don’t recall whether you had anything to drink 
in front of your home? A. No, sir, I don’t think I did. Of 
course, I figured I had enough. As a rule, I indulge— 

Q. And did you make any statement to the young lady, 
that she had better go on home? A. Exactly. She said 
she was, she would go on home. 

Q. Did you make that statement to the two boys? 
A. That they had better go home? 

Q. Yes. A. I told them they had better take that man 
home, yes. 
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Q. Why did you tell them that? A. Why did I tell him? 
The man was drunk. 

Q. Did you know that they were not going to take him 
home? A. No, sir, I didn’t. 

Q. Well, why, then, did you make that remark, they had 
better take him home? A. Why did I make that remark? 

Q. You just testified that you told them to take him 
home. A. Well, I just told them to take him home, 

272 because the man was drunk. 

Q. You didn’t know that they were not going to 
take him home? A. No, sir, I didn’t. 

Q. And there was no occasion, then, for you making that 
remark, that they should take him home? A. I told them 
that. 

The Coroner: That’s all, I think. Anybody else? 

Mr. Brooks: Just one question, yes. 

Bv Mr. Brooks: 

Q. Mr. Wolf, can you think of any circumstances under 
which you might see a man who appeared to be intoxicated, 
in the company of another, but what you would suggest 
he be taken home? A. I don’t get you. 

Q. In other words, if you see me drunk, with somebody 
else, would you suggest that I be taken home? A. Not un¬ 
less I—if you are falling all over yourself, or something. 

Q. Well, supposing it looked like I needed to go home, 
would you suggest that I be taken home, or would you not? 
A. Not unless, like I see you was a total stranger, you 
• know what I mean, you are that drunk, you didn’t know 
what you were doing. Just happened as a coincidence, 
that I saw the man’s insurance book, otherwise I 

273 may never had said anything. I saw his insurance 
book, or so it seemed to me, at that time. 

Q. Was it just somewhat of an impulse, that suggestion 
that the man be taken home, because you saw this paper? 
A. That’s it, exactly. 

By the Coroner: 

Q. Was he any different, at the time he left the liquor 
store, than he was when he arrived at your home? A. No, 
sir, he was just as boisterous as any. 
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Q. He was in the car with you, and did he tell you his 
address? A. He said it was something, I don’t recall the 
right address. He did tell me the address. 

Q. Did you make the suggestion, when you came out of 
the liquor store, to take him home? A. Absolutely. 

Q. You did? A. Yes, sir. 

Q. And who refused to take him home at that time, while 
you were present? A. He did, himself. 

Q. He didn’t want to go home? A. No, sir. 

Q. Where did he want to go? A. He wanted to go out 
and have a good time, as he said, if I may say ex- 

274 actlv what he said. 

•t 

Q. Go ahead. That is what the jury is here for. 
A. He said, “I want to go out and have a hell of a good 
time, tonight.” That’s what he said. 

Q. And who did he say that to? A. All of us, in parti¬ 
cular. 

The Coroner I see. Any further questions? 

Mr. Brooks One. 

By Mr. Brooks: 

Q. Mr. Wolf, did he explain what he meant by “a hell 
of a good time?” A. Well, he said something about 
women, or something, I didn’t pay no attention to him. 

Q. Women or something? A. Yes. 

Q. Which? A. Drinking, and both, you know. 

Q. Both? A. Well, women and drink. That’s what he 
says. 

Q. Well now, you said he said something about women 
and something. Now, which? A. Women and drinking, 
you know. He wanted drink, and he wanted women, or 
something. 

Q. No, I am trying to find out if he said he wanted any¬ 
thing besides women and drink. A. No, sir. 

275 Q. You are sure? A. Positive. 

Q. He did say something about women though? 
A. Yes, sir. 

Q. And he said he wanted to have “a hell of a good 
time?” A. Drink—wanted to get a woman, or something. 

Q. And all of this, in spite of the fact that he had just 
been found, very bloody and intoxicated, and wanted more 
whiskey? A. Yes, sir. In other words, the way he was, 
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lie didn’t care which one he had. That is, if he had fallen 
down and hurt himself, he didn’t seem to appear as if it 
hurt him, when he fell down. 

Q. Now, did he show any signs of any tendency to faint, 
or to stagger, or to fall while he was with you? A. Stag¬ 
ger, yes, sir. I had to help him in the car. 

Q. Did he fall at any time while he was with you. A. He 
fell right when we were putting him in the car. 

Q. Did he strike the ground? He struck the car, or struck 
the curb? A. Well, I don’t recall if he did or not, but 
he fell. 

Q. Would you say positively that he didn’t strike his 
head on the curb? A. Well, I don’t recall if he 

276 did or not, but he fell. 

Q. Would you say positively that he didn’t strike 
his head on the curb? A. I wouldn’t say, no, sir. I don’t 
know. I don’t recall. 

Mr. Fowler: May I ask one more question? 

The Coroner: All right. 

By Mr. Fowler: 

Q. Did he indicate where he wanted to go, to have a 
good time? A. No. 

Mr. Fowler: That is all. 

The Witness: Not that 1 remember. 

By Mr. Whitestone: 

Q. Was he staggering, when you went in to buy whis¬ 
key? A. Yes, sir. 

Q. Anybody holding him up? A. Ricker and Robert. I 
was by the door. 

Q. Who was holding him up? A. Ricker and Robert. 
He kind of straightened out a little bit, and they were right 
by the side of him. They were not holding him, you under¬ 
stand. They were right by the side of him, you see. 

Q. Well, how were they? I mean, how did they have 
hold of him? You say they were not holding him? 

277 A. I say they were not holding him, you under¬ 
stand. They were opposite him, you know, in case— 

Q. Is that the way they walked into the store? A. Yes, 
sir. 

Q. Three of them? A. Yes, sir. 
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Q. You are sure none of them had their hands on him? 
A. Not that I recall, no, sir. 

Q. Why did you stand at the door? A. I was waiting 
for them to come out. Wasn’t any sense of the whole 
bunch of us going up to the bar. I didn’t want to go, in 
the first place. He says, “Come on in.” I didn’t want to 
go with him. I said, if they saw’ him, they wasn’t going 
to give him nothing to drink, in that condition; but he 
got it. 

Q. You drank some, didn’t you? A. No, sir, I didn’t 
take any. 

Q. Didn’t take any? A. No, sir, not that I remember. 
I w 7 as drinking before, see. 

Q. You don’t remember w’hether you took a drink out 
of that bottle, or not? A. I don’t know if I took a drink 
out of that bottle or not, sir. I may have, when we come 
out. Might have, but I don’t know for sure. 

278 Q. Well, how 7 is it you can remember other details, 
but can’t remember these things? 

Mr. Brooks: I object to that question. 

Mr. Whitestone: I think the witness ought to be in¬ 
structed to answer. 

The Coroner: Yes, if he can answ r er the question, all 
right. 

The Witness: I can’t. 

Bv Mr. Whitestone: 

Q. You can’t answ’er whether you took a drink out of 
that bottle, or not? A. I don’t know 7 if I took a drink out 
of the bottle, or not. 1 don’t remember. 

Q. Do you remember whether this man had a black eye, 
wrhen he w 7 ent into the store, or not? A. No, sir, he didn’t 
have no black eve. He had glasses on, tortoise shell 
glasses. I don't notice that he had a black eye, or not. 

Q. You don’t remember? A. No, sir. I don’t remember 
that he had a black eye, or not. 

Q. Did he have a bruise on his face? A. The w r ay he 
fell, some blood, you know 7 , 1 saw, like little scratches. 

Q. You know 7 w 7 hat a bruise is, don’t you? 

279 A. Surely, I know w 7 hat a bruise is. Show’s blue, 
but that w 7 asn’t blue, at the time. Afterwards— 
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Q. Did he have any bruise on either side of his face? 
A. Not that I saw, but he had a scratch. Call a scratch a 
bruise, looks like some scratches, or something. 

Q. And how large was that scratch you saw? A. I don’t 
know how long it was. I didn’t pay much attention to it, 
in fact. 

Q. How much of an area did that take up? An inch or 
so ? A. Well, it may have been, and may not have been. 

Q. May have been a half inch, or his whole side of his 
face? A. I couldn’t tell you, because I didn’t pay much 
attention. 

Q. Can you give us any idea? A. I can’t. I saw blood 
streaming down, that’s all. 

Q. And which side of the face was the blood streaming 
down? A. Coming right down, some of it coming right at 
the side of his nose. 

Q. Positive of that? A. I didn’t see it coming out of 
his nose, you understand. Didn’t seem to me that way. 
Of course, I didn’t look, to make no examination. 

Q. Just a large amount of blood, a heavy amount of it 
coming? A. It was right heavy, yes. 

280 Q. Did you see any cuts on him? A. I saw 
scratches on his face. That is when he fell dowm. 
When you fall down, you kind of skin your face, something 
like that. 

Mr. Whitestone: I think that is all. Pardon. 

By Mr. Whitestone: 

Q. Had his face stopped bleeding, when he started in this 
door to buy this whiskey? A. Was bleeding when we 
picked him up. 

Q. I am not saying that. My question is, was it still 
bleeding when he went into the store to buy whiskey? 
A. No, sir. No, sir. 

Mr. Brooks: Doctor, one question, please. 

By Mr. Brooks: 

Q. Does the sight of blood nauseate you, Mr. Wolf, or 
make you feel any way unusual, nauseate you? A. I can’t 
take it. I can’t take it. 

Q. You can’t take it? A. I can’t stand the sight of 
blood. 
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Q. Would you naturally turn your head away, when you 
see somebody bleeding profusely? A. Absolutely. 

Q. And not attempt to look, and measure that with a 
rule, just where the cuts or bruises occur? A. Ab- 

281 solutely. There was once, if I may state, once I had 
a boil on my hand, a cut from a rim from the tire, 

from my rim, and the doctor—the blood was running out, 
and the doctor, he stuck it with a needle, see. and 1 fainted. 

By the Coroner: 

Q. Did you faint, this night? A. Which night? Oh, no. 
Q. Oh, “which night!” A. I was feeling good. I was 
drinking. 

Q. Now, you stated, of course, when he fell, getting into 
the car—that is when his face was wiped'off? A. Yes, sir. 

Q. From the time that you went from there up to 0 
Street, going to this place, where you didn’t go, but stayed 
outside— A. I went in. I went inside. 

Q. Oh, you went inside? A. Yes, right by the door, 
right on the inside, yes, sir. 

Q. I thought you said there wasn’t any use of all of 
you going in. A. I said that, but I went in, sir. 

Q. So you are changing it, now? A. No, sir. 

282 Q. Now, you did go into the liquor store? A. I 
was right inside the door. 

Q. That is right, but that is on the inside, isn’t it? 
A. Yes, sir, but like—inside the door. That is how I saw 
the man give him the dollar. 

Q. What pocket did he take that dollar out of ? A. 1 
think out of his right pocket—either his right, or his vest 
pocket. 

Q. Well, which was it? A. I say, I think it was either 
his right or his vest pocket. 

Q. Aren’t the right side pocket and the vest pocket a 
lit < lo far apart? A separation, there, not close together? 
A. It gave me the impression he was digging into his vest 
pocket. 

Q. Digging into his vest pocket? A. That is the impres¬ 
sion he gave. 

Q. Now, from the time he got in the car, and until you 
went into the liquor store, did you see any more blood on 
his face? A. No, sir. You mean, after he cleaned it off? 
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Q. Certainly. A. Why, certainly, he kept dabbing at it 
with his handkerchief. 

Q. Oh, you still saw some blood? A. Just a little 

283 bit come out, yes, sir. 

Q. Now, when he went in the liquor store, was 
there some blood on him? A. No, sir. He wiped it all 
off. I helped him. 

Q. You helped him? A. Yes, sir. 

Q. Did he still use the same handkerchief? A. The 
same one, yes, sir. 

Q. Was that your handkerchief? A. I thought it was 
mine, until he said it was Eicker’s. May have been. 

Q. Now, when you took your handkerchief and you were 
wiping his face, and it still had all this blood on it, did that 
make you sick? A. I wasn’t sick. 

Q. You “took” that, all right? A. Sure. 

Q. I see. All right. Now, from the time that you got 
into this car, and travelled from North Capitol and 0 
Street to your home at 1251 Eye Street, was this man still 
bleeding? A. No, sir. I didn’t see him. Once I was 
around front, sitting up front, I didn’t see that man, once 
we put him in the car, and wo was on the way home, see, 

1 haven’t seen him after that, from that day to this. 

284 Q. I am not talking about “from that day to this.” 

A. I mean 1 haven’t seen him. 

Q. I am talking about from North Capitol and 0 Street, 
from the liquor store to your house. A. No, sir, 1 didn’t 
see that man after that. He was in the back. 

The Coroner: All right. Further questions? 

Mr. Whitestone: That is only one that I overlooked. 

The Coroner: Are you sure? 

Mr. Whitestone: I am sure it will be the last. 

By Mr. Whitestone: 

Q. You say when you found out this man was an insur¬ 
ance man, and saw his book—did he state to you whether 
he had been collecting or not? A. No, sir. 

Q. Did you take it for granted, being an insurance man, 
yourself, and seeing him with the book, that he had been 
collecting? A. Well, I don’t know that. He was drunk. 
I don’t know if he had been collecting or not. 
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Q. Would it make any difference? A. Absolutely. If I 
was drunk—if I was drinking, or anything, I wouldn’t go 
collecting insurance. That would have a bad impression 
upon anyone. 

Q. You might get drunk after you made your recollec¬ 
tions, is that right? 

285 Mr. Hughes: I submit that is argument. 

The Coroner: What is it? 

Mr. Hughes: “You might get drunk after you made 
your collections."’ 

The Witness: I see. We would get drunk? 

Mr. Hughes: After we finished work. Maybe that is 
what he did. 

The Witness: It is very rarely that I have been drunk. 
I haven’t been drunk over three times in my life, and that 
was out of town. 

Mr. Brooks: I think that is all immaterial. 

Mr. Whitestone: All right. 

The Coroner: Any further questions? 

Mr. Brooks: Just one, Doctor. 

By Mr. Brooks: 

Q. Did anybody ask you to identify, or to—we will put 
it in another way. Have you seen this man at anytime, 
whatsoever, since the night we are talking about? A. Not 
since the night, at, say a little bit after we left the liquor 
store, on the way home. I have not seen that man, from 
that day to this. 

Q. Then you don’t know whether that man we are talk¬ 
ing about is the man that was in your car, or not? A. I 
do not. 

286 Q. All right. A. He was described to me, that is 
all. I have not see him. 

By the Coroner: 

Q. After the man got in your automobile, that night, and 
you found out that he was an insurance agent, did he tell 
you his name? A. No, sir. 

Q. How? A. No, sir. 

Q. Didn’t tell you his name? A. No, sir. I asked him 
where he lived. It didn’t interest me, his name. 

Q. What address did he tell you? A. He says 1800 
something. I just don’t remember the right address. 
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Q. 18 what? A. 18 something. I don’t know what it 
was. 

Q. What street? A. On North Capitol, if I am not mis¬ 
taken, I think he told me. 

Q. North Capitol? 

The Coroner: That is all. 

(Witness excused.) 

Whereupon Dr. Christopher J. Murphy was produced 
as a witness and, having been first duly sworn, was 

287 examined and testified as follows: 

The Witness: I, Dr. Murphy, performed an 
autopsy in the District Morgue, on the 7th of February, 
at 1:10 p. m., on a man identified to me by the name of 
James Najjum, white man, about 54 years of age. He 
weighed 181 pounds. He was 5 feet 5 inches in height. He 
was unclothed. He had a dressing over the right temporal 
region of the skull, which, when removed, revealed an in¬ 
cised wound of the right temporal region, with a trephine 
opening in the skull, belong this wound. He had an abra¬ 
sion on the left arm, at the right, just at the elbow. There 
were marks of intravenous medication of both arms, and 
his chest. On removal of his skull cap, I found that he 
had a large subdural clot, well organized, occupying the 
whole of the left side of the brain, with the brain pushed 
to one side and distorted in this region. This hemorrhage 
was traumatic in character. The brain was submitted to 
a recognized pathologist for examination, to concur or not 
concur in my findings, the report of which was that this 
was traumatic, and was in no way due to diseased condi¬ 
tion of brain or blood vessels. 

The cause of death, in this case, was cerebral hem¬ 
orrhage, traumatic in character, with the associated ex¬ 
haustion, following the brain concussion. 

288 The Coroner: Any questions by the jury? Any 
questions ? 

By Mr. Hughes: 

Q. Dr. Hunter is the pathologist who was called in. 
That is correct, is it not? A. Dr. Hunter is the pathologist 
that made the microscopic examination of the brain. 
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Mr. Hughes: I think that is all. 

The Coroner: Any questions? 

(Witness excused.) 

The Coroner: That completes the list of witnesses fur¬ 
nished the Coroner. Mr. Hughes, do you wish your client 
to take the stand? 

Mr. Hughes: Take the stand. 


Thereupon Eunice Constance Gerardi was produced as 
a witness, was examined and testified as follows: 

By the Coroner: 

Q. Your full name? A. Eunice Constance Gerardi. 

Mr. Hughes: You will have to speak a little louder, so 
these men can hear you. 

By the Coronor: 

Q. Now, Eunice Constance Gerardi. Is that it? How 
do you spell the last name? A. G-e-r-a-r-d-i. 

289 Q. And your residence? A. 514 Kennedy, North¬ 
west. 

Q. Your occupation? A. Waitress. 

The Coroner: All right, Mr. Hughes. 

By Mr. Hughes: 

Q. Your correct age is what, Miss? A. 19. 

Q. And you live with your mother? That is correct, is 
it not? Is that correct? I say you life with your mother? 
That is correct, is it not? A. No, I live with some people, 
right now. 

Q. I will ask you this question: On this night, the night 
that this thing happened, on the 20th day of January, you 
were, on that night, with vour friend, Mr. Ricker, is that 
correct? A. Yes, sir. 

Q. Now, at the time that this old gentleman, this insur¬ 
ance man, got into the car, you were driving, when you 
left the liquor store. Is that correct? A. Yes, sir. 

Q. And why did you drive the automobile, on that night, 
when you left the liquor store? A. Because I 

290 thought that Lawrence had too much to drink. 
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Q. And by “Lawrence,” you refer to Lawrence Ricker? 
A. Yes, sir. 

Q. And Lawrence Ricker is the man that you had gone 
out with that night. That is correct, is it not? A. Yes. 

Q. Now, when you drove away from the liquor store, 
is it or is it not a fact that you drove over to Mr. Wolf’s 
home, and let him out at that place? A. Yes, sir. 

Q. Is that correct? A. Yes, sir. 

Q. Now, it was after that, that you went out and got 
some gas? A. Yes. 

Q. I will ask you whether or not you knew, at the time 
that you started out to drive this automobile, whether or 
not you knew that the man that was in the car was going to 
be robbed? A. No, sir. 

Q. Did you have any idea, at all, that anybody was going 
to rob this old man? A. No, sir. 

A. No, sir. 

291 Q. Did you at any time strike him, or hurt him, or 
lay a hand on him? A. No, sir. 

Q. After these men, or after this old man had been put 
out of the car, were you able to drive the automobile? A. 
No, sir. 

Q. Who drove it, after that? A. Lawrence Ricker. 

Mr. Hughes: That is all. 

The Coroner: Any direct questions the jury wish to ask 
this witness? Mr. Whitestone, any direct questions? 

Mr. Whitestone: No, Your Honor. 

The Coroner: Mr. Fowler? 

Mr. Fowler: I have no questions, thank you 
Mr. Brooks: No questions. 

By the Coroner: 

Q. Was this man put out of the car in which you were 
driving? A. Which one? 

Q. This old insurance man. A. He was put out, yes, sir. 
Q. Did you know where he lived? A. No, sir. I didn’t 
even know his name. 

Q. Was it suggested to you to take this man home, 

292 when you left the liquor store? A. Yes, sir. 

Q. On North Capitol Street? How? A. The man 
suggested, once, that he wanted to go home, and Lawrence 
said he would take him home, and then he changed his mind, 
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and said he wanted to go out and have a good time, or go 
for a good time, or something like that. I really don’t know 
exactly. 

Q. Did he mention, to have a good time, in any particular 
way? A. Yes. No, he just— 

Q. He did not? A. I don’t remember. Just said he didn’t 
want to go home. He changed his mind. He wanted to 
go out and— 

Q. Who got out of the car, when the gas was purchased? 
A. Robert. 

Q. Robert? Did he pay for the gas? A. No, sir. 

Q. Who paid for the gas? A. This man did. 

Q. Who did he give the money to? A. Lawrence Ricker. 
Q. Did you see him do that? A. Yes, sir. 

Q. And, in response to a question by Mr. Hughes, 

293 you said—mentioned the man was robbed. Did you 
know that this man was robbed? A. Yes, sir, I knew 

it afterwards. 

Q. Where did that take place? A. I think it was, as I say, 
either turning off the road, or I really don’t know just 
when. It was in between the time— 

Q. Was it after the time you left the gas station? A. Yes, 
sir. 

Q. And before the time that he was placed out of the 
car? A. Yes, sir. 

Q. Who placed him out, took him out of the car? A. I 
don’t know. I didn’t look back at all. 

Q. Who was in the car beside the insurance agent, at the 
time that he was taken out? 

Mr. Hughes: Possibly she did not understand your ques¬ 
tion, Doctor, with respect to who took him out of the car 
I think she has made a statement. 

The Coroner: All right. I will repeat the question, if you 
suggest it. 

By the Coroner: 

Q. Who took him out of the car? Who put him out of 
the car? 

Mr. Fowler: “Helped him out.” 

By the Coroner: 

Q. Or helped him out? A. Well, I glanced back, 

294 once. I just saw Robert get out of the car and drag 
him out. Then I hurried up, and turned around. 
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Q. Then he was not helped out, he was dragged out? That 
is the word you used? A. Well, I don’t— 

Q. How? That is the word you used, is it not? How? 
A. Yes, that is the words I used. 

Q. Now, what do you mean by that? A. Why, they just 
took him out of the car, that’s all. 

Q. Did he get out voluntarily? A. No, sir. 

Q. On his own free will? A. No, sir. 

Q. How? A. No, sir. 

Q. Did you see his insurance book? A. I saw it when we 
picked him up. 

Q. Did you see it at any time after that? A. No, sir, I 
don’t remember seeing it at all. 

Q. How? Don’t remember seeing it at all? A. No, sir. 

Q. Did you ever see it out on the road? A. No, I wasn’t 
out there again. 

Q. No, but I mean that night. A. No, sir. 

295 The Coroner: Any other questions? 

Mr. Whitestone: Doctor, I have one direct ques¬ 
tion I would like to put. 

The Coroner: All right. 

By Mr. Whitestone: 

Q. Do you have a permit to drive? A. No, sir. 

Mr. Whitestone: I take it you do not want cross-exam¬ 
ination. 

The Coroner: No, just direct questioning. 

Mr. Whitestone: That is all. 

Mr. Fowler: Would you permit her to state what, if any 
conversation was had at the gas station, at the time that 
he paid for the gasoline? 

Mr. Hughes: I think that would be a direct question, 
Your Honor. 

The Coroner: I think so. Of course, she has not testified 
to that, except to questions that I asked her, relative to it. 

Mr. Whitestone: Certainly no questions on our part. 

The Coroner: You may ask her the question. You may 
ask her the question that you wish. 

Mr. Fowler: I do not think so, not at this time. Thank 
you. 

296 (Witness excused.) 

The Coroner: Mr. Fowler, you represent Mr. Mein- 
zer. Is that right? 
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Mr. Fowler: That is right. 

The Coroner: Do you wish him to take the stand? 

Mr. Fowler: No, sir. 

The Coroner: And Mr. Brooks, do you? 

Mr. Brooks: No, sir, I do not. 

The Coroner: You represent Mr. Whitestone. Do you 
wish him to take the stand? 

Mr. Brooks: You mean Mr. Ricker. 

The Coroner: Well, yes. I beg your pardon. Mr. Ricker, 
I mean. 

Mr. Brooks: No, I do not wish him to take the stand. 

The Coroner: All right, gentlemen of the jury. That 
completes the case. Will you retire upstairs, please? 

(Whereupon at 1:30 o’clock p. m., the jury retired to con¬ 
sider of their verdict, and at 2 o’clock p. m., returned the 
following verdict:) 

“We believe that the said Lawrence N. Ricker, Robert 
William Mcinzer, and Eunice Constance Gerardi, are re¬ 
sponsible for this death, and hold them for the action of the 
Grand Jury. 

WM. C. LOOKER 
FRANK DEL VECCHIO 
297 NELSON L. HART 

M. M. MERRILL 
HARVEY BALL 
JOE GROVES.” 

(Whereupon, at 2 o’clock p. m., the inquest was con¬ 
cluded. ) 

29S Respondent’s Exhibit No. 8 

Office of the Homicide Squad, 

Met. Police Department 

Washington, D. C. 

Tuesday—February 9, 1937 
7:15 PM 

Re: The Death of James Najjum, white—54 years— 

February 6, 1937. 

Statement to Eunice Constance Gerardi—white—19 years 
1429 Columbia Rd., Apt. 46, by Det. Sgt. A. M. Tolson of 
the Homicide Squad: 





MARYLAND CASUALTY CO. VS. CARDILLO, ET AL. 


171 


Eunice Gerardi, you are held in connection with the death 
of James Najjum—white—54 years—who came to his death 
at 11:45 PM—February 6, 1937 said death the result of in¬ 
juries he received to his head when he was struck in the 
face and head with the fists of one Robert William Meinzer 
—white—23 years—who was in automobile with you—Law¬ 
rence Ricker and the deceased, Mr. Najjum, about 9:30 PM 
—January 20, 1937 on Central Avenue in vicinity of 50th 
Street, N. E. You have made a verbal statement as to what 
you know about this case and I am now going to ask you to 
repeat this statement so that same can be taken down in 
typewritten form but before doing this I care to advise you 
that you do not have to make a statement if you do not 
care to and in the event one is made the same will be 

299 used in court, should it be necessary. I also care to 

advise you that if you decide to make a statement 

the same must be made voluntarilv bv vou without anv 

* •> •> * 

promises or force being made or used by anyone to obtain 
same. After hearing what I have told you do you care to 
make a statement? 

Answer by Eunice Gerardi: “If I can remember every¬ 
thing I want to tell you just what happened.” 

Statement: 

Lawrence Ricker generally meets me at 7:00 PM in the 
evenings and on the night of January 20, 1937 he came to 
my house and got me and then he and I went down to Morris 
Wolfe’s house at 1251 Eye Street, NE., and we went into 
Morris’ house and we had a couple of straight whiskies 
there and Lawrence then suggested going and getting 
something to eat and we three then went down on North 
Capitol Street close to Sibley Hospital and went into a 
Spaghetti Place and ate. While we were in there Robert 
Meinzer came in there and Robert said he had a date around 
12:00 midnight and he had to meet his girl at that time. 
We then went out of that place and Morris got in Robert’s 
car and I got in Lawrence’s car and Robert told us to fol¬ 
low him and we went north on North Capitol Street and 
when we got to North Capitol and N Streets I saw a man 
sitting on the southeast curb of that intersection and Robert 
stopped his car and that was how we noticed it. 

Robert and Morris got out of the car and Morris 

300 helped the man to get up. Lawrence then got out of 
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his car. I heard Lawrence ask the man if he could 

get him something or help him out. It looked as though 

this man was drunk. Then I heard one of the bovs there 

•> 

suggest that they take the man home. They put this man 
in Robert’s car. He was a white man and had a dark suit 
on. We then went a short distance up North Capitol Street 
to some corner and Lawrence—Robert and this white man 
went into this liquor store on that corner and they got a 
pint of whiskey and Lawrence told me that this white man 
paid for it. Robert then suggested leaving his car there 
and for him to get into our car. Then they all got into Law¬ 
rence’s car. I was driving—Morris was up front with me, 
I think, and Robert and La-wrence and this white man was 
in the back seat and this white man was between Robert 
and Lawrence. 

Morris wasn’t feeling good and he wanted to go home 
so we drove him home. Then either Robert or Lawrence 
told me to drive out around 15th and H Streets, NE., and 
then out Bennings Road and Lawrence suggested that he 
needed some gas so the white man told him he would get 
him some gas and then we stopped at a Gas Station at Ben¬ 
nings Road and Central Avenue and Lawrence got five gal¬ 
lons of gas and this white man gave the money to Lawrence 
and Lawrence paid the Gas Station Attendant with the dol¬ 
lar this white man gave him. While at this gas station this 
white man remarked that he did not like Robert and then 
Robert said he was going to get out and get a cab 
301 back home and then he decided to come in front with 
me and he did. 

I was then driving out Central Avenue towards Maryland 
and I stopped and I had only gone about three city blocks 
when Robert went back in the back seat. Robert said some¬ 
thing about not wanting to sit up in front with me and I 
then told him not to sit by me and it was then that Robert 
then went back to the back seat. That put this white man 
in the middle of the back seat and Lawrence to his left and 
Robert to his right. Then the next thing that attracted my 
attention was Robert saying to this white man “cut it out— 
stop messing around me.” The white man must have kept 
messing around Robert because Robert again hollered to 
him to cut it out. The man must not have stopped because 
Robert hit this man in the face with his first and it seemed 
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to me that the first blow knocked this man unconscious and 
Lawrence told Robert to leave this man alone and Robert 
kept on hitting this man. This all happened in the District. 

I continued driving through Capitol Heights, Maryland 
and a short distance passed there I w’as told by one of the 
boys to turn to the right and I then drove the car up over 
a little wooden bridge and stopped. Robert at this point 
must have been going through this man’s pocket because I 
heard Robert say “he’s got a watch” and then I heard Law¬ 
rence say “well, leave it there.” Then they took him 

302 out of the car and put him on the ground and I don’t 
know if they laid him down or not. Then Lawrence 

got in front with me and Robert got in the back seat and I 
was at the wheel and I tried to get out of the place and I 
was so excited I could not drive the car and I came almost 
going into the ditch, so Lawrence took the wheel and I am 
almost sure he backed across this bridge and then we came 
back to town. 

On the way back to town Robert handed Lawrence some 
money and I think it was either a dollar and a quarter 
apiece or a dollar and a quarter between them and Robert 
remarked “that’s all the old son-of-a-b had.” Lawrence 
then gave me a dollar. I had loaned him a dollar earlier 
in the evening because he did not have enough money to go 
to the Spaghetti place and he paid me that dollar back then. 
We got back in town and Robert said he had to meet a girl 
down at 2nd and Indiana Avenue, N. W. We stayed down 
there until Robert’s girl friend got off of work at 12:00 
Midnight. Then the four of us went to the Paradise Inn 
and stayed there awhile and then we brought Robert and 
his girl back to his car, left them there and then Lawrence 
and I went on. Lawrence then took me home and left me 
there and then he said he was going home. Then the next 
night I saw Lawrence and he told me that was the worse 
thing that ever happened and he felt pretty bad about it 
and he said he would never be in Robert’s company again. 
That is about all that happened outside of last night 

303 when I was out with Lawrence and we were at a Beer 
Place and Lawrence looked worried and I asked him 

what the trouble was and he told me that he had seen Rob¬ 
ert today and that Robert was in a mess and that it was 
about this man that we picked up that night and took in the 
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car and Lawrence told me to wait until I heard it—it was 
terrible and then some people came to the table and Law¬ 
rence told me he would tell me later but he never got to tell 
me. That’s all. 

Questioned by Det. Sht. A. M. Tolson of the Homicide 
Squad: 

Q. Who do you live with at 514 Kennedy Street, NW. ? 
A. Mrs. Bruegger. I room there in her house. 

Q. How long have you known Lawrence Ricker ? A. Not 
quite a year and I have been keeping company with him 
since I have known him. 

Q. In the past two months how often would you see Law¬ 
rence? A. Every night and we would go out together. 

Q. How long have you known Robert Meiir/er? A. Some¬ 
where around a vear. 

* 

Q. Would you three go out together quite often? A. On 
the average of once a week we would see him but we would 
not go out with him that much. 

Q. Did you know the man who was picked up at North 
Capitol and N Streets and put in Robert’s car? A. 1 never 
saw him before. 

304 Q. Did you learn his name that night? A. No, 
sir. 


Q. Did you learn where lie was living? A. No, sir. 

Q. Was this man intoxicated when he got into Law¬ 
rence’s car? A. He had been drinking but he did not look 
like he was terribly drunk. 

Q. Did all of you take drinks out of this bottle of whis¬ 
key that was purchased at this liquor store? A. I think 
everybody did but I am not sure about Morris. 

Q. How many drinks did you have altogether? A. Sev¬ 
eral drinks. 

Q. Was Lawrence intoxicated? A. He was feeling good 
but he wasn’t drunk. He drove the car alright coming 
back from out there. 

Q. What was Robert’s condition? A. lb* was drinking 
but he knew what he was (drinking) doing, at least I imag¬ 
ined he did. 

Q. How many drinks did this man that was picked up 
have? A. I really don’t know. They asked him if lie 
would have a drink and he didn’t say yes or no and I don't 
mow if he took it or not. 
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Q. Did this mail state whether he wanted to go 
305 home or not:' A. Yes, sir—he said he wanted to go 
home and it was either when we put Morris off or 
when we were going- out around 15th and H Streets, and 
Lawrence said “we will take you home then.” 

Q. "Why did they not take this man home then? A. 
Robert then asked the man if he didn’t want something 
else to drink and then Robert told me to keep on driving- 
out 15th and II Streets, NE. 

Q* Was there anything said about taking this man out 
and getting him drunk and robbing him? A. I don’t re¬ 
member hearing them saying anything about getting this 
man drunk and robbing him but I do know thev did rob 
him. 


Q. Did this robbery take place right after this man was 
beaten unconscious by Robert Meinzer? A. Yes, sir—I 
think so. 

Q. Did you know what you were driving this man out 
on the road for.' A. Xo sir—I thought we were going out 


to get some beer because Robert or this man suggested go¬ 
ing and get some beer and I heard this man say it was al¬ 
right with him. 

Q. Did you see any weapons used in 11 i is assault and rob¬ 
bery.' A. Xo sir no one had any weapons. 

500 ( t ). Did you see any blood in the ear.' A. Xo sir— 

but I heard Lawrence tell Robert to leave the man 
alone because he was hurt. 


tin 


s man : 




Q. Was that while Robert was beat in 
Yes sir. 

Q. When they took this man out of the car at Central 
Avenue and Chapel Road in Maryland did they again beat 
this man.' A. Xo sir- they just put him out of the car 
and then left. 

Q. Was it raining that night.' A. ll had been raining 
and T don't know if it was still raining or not. 

Q. You knew that this man was hurt when he was put 
out of tha 1 ear—did you not .' A. Yes sir. 

Q. Then why did you and Robert Lawrence leave that 
man by himself in the rain—knowing that he was hurt;' 
A. I don’t know. 

( t ). When was it that you first learned that this man’s 
name was .lames Xajjum .' A. When you (Sergeant Tol- 
son) told me tonight—February 9, 1937. 
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Q. When was it that you first learned that this man had 
died? A. When you (Sergeant Tolson) told me tonight. 

Q. Where are you employed? A. I just work on 

307 Saturday nights as a waitress at the Dude Ranch on 
the Baltimore Pike. 

Q. Is there anything further you care to add to this 
statement that you have not already mentioned? A. I did 
not take any part in this assault upon this man and all I 
did was to drive the car. I do know that Robert could not 
have hit this man very hard to kill him. 

Q. What grade in school did you last attend? A. The 
Second year in High School. 

(Signed) EUNICE C. GERARDI. 

Witnesses: 

(Signed) AUBREY M. TOLSON, D. B. 

Typed by Precinct Detective William R. Ellery—Homi¬ 
cide Squad: 

308 Respondent’s Exhibit No. 9 
Statement of Eunice Constance Gerardi 

1429 Columbia Road, N. W. 

Apartment 46 

Bv Mr. Robb: 

w 

Q. Is that the truth? (referring to statement witness 
had given to the Metropolitan Police) A. Some of it. 

Q. I beg your pardon. A. I mean a couple of mistakes 
in there. 

Q. Which page is the first one one? A. 1 think it was 
the first—it don’t—it really don’t amount to anything. 

Q. How long have you known these two boys? A. It 
hasn’t been quite a year yet. I think it w*as about last 
August I met them. 

Q. Met who ? A. I met them about last August. 

Q. You met both of them you mean? A. Yes. 

Q. Which one is your special friend? A. Lawrence 
Ricker is my special friend. 

Q. You and he are going to get married are you? A. 
We were supposed to. 

Q. You met Lawu-ence that night about 7 o’clock, 

309 is that it? A. Yes. 
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Q. He came to your house? A. Yes. 

Q. And then you went down to Morris’ house and had 
some drinks? A. Yes. 

Q. Did Morris have some too with you? A. Yes. We 
both weren’t feeling good and he had a half pint and he 
said it would be good to take a drink. We all took about 
one or two at his house. 

Q. Then you went down to this spaghetti place to get 
something to eat, is that right? A. Yes. 

Q. About what time was that. A. Must have been 
around 8 or 8:30. 

Q. That was down close to Sibley Hospital? A. Yes, 
North Capitol Street. 

Q. While_you were there Morris Meinzer came in? A. 
He walked in. 

Q. He told you he had a date around midnight—he was 
going to get his girl then? A. Yes, sir. 

Q. Who was his girl, do you know? A. I never 

310 met her before. He has always got a different one 
all the time. She was a tall blond girl. 

Q. You went down to this spaghetti place in Lawrence’s 
car, is that it? A. Yes, sir. 

Q. Who drove dowm? A. Lawrence Ricker. 

Q. Then you left the spaghetti place about what time? 
A. I guess not more than a half hour at the most. 

Q. So if you got there about— A. (interposing) Or 
maybe it was—I don’t know—about 9:30 I guess. 

Q. Then you left there? A. Yes. 

Q. And you left in Lawrence’s car and Morris got in 
Robert’s car, was that it? A. Yes. 

Q. Who was driving Lawrence’s car? A. Law’rence. 

Q. Where were you going when you left there? A. They 
didn't even say where they were going, I don’t believe. 

Q. Did you have any idea where you were supposed to 
be going? A. No. Oh, they were—that is right—I think 
that Morris was going home because he w r as sick. 

311 Q. Which car went ahead? A. Robert’s car was 
ahead of us. 

Q. And you followed, is that it? A. Yes, sir. 

Q. Then you went up North Capitol Street to North 
Capitol and N, is that it? A. I believe so. 

Q. Where did you first see this man? A. Well, Robert’s 
car stopped and we stopped. 
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Q. How did it happen to stop? A. Well, there was a 
stop light there and then we stopped behind it and I saw— 
I don’t know if it was—I think it was Morris got out first 
and then I saw a man in the gutter you know, so then 
Lawrence Ricker— 

Q. Just a minute. Where was the man when you first 
saw him ? A. Right on the curb. 

Q. Sitting on the curb? A. Xo, he was standing at the 
time leaning against the tree box. 

Q. Didn’t you see him sitting on the curb at all? A. No, 
I seen him— 

Q. Now this statement that you have just told me is true 
says, “I saw a man sitting on the south curb of that 

312 intersection.” A. After he fell he was sitting—I 
mean he fell there. 

Q. Where was he standing when he fell? A. What do 
you mean? 

Q. Where was he when he fell? Was he standing in the 
street, or on the sidewalk? A. No, he was on the curb. 

Q. Where, near the car stop place? A. Near the tree 
box. 

Q. Where did he fall when he fell? A. Well, he fell half 
in the street, I think, and half out, I don’t know. I really 
didn’t look at much of it. 

Q. What happened then? A. Well Lawrence got out of 
the car then, and Lawrency and Morris helped this fellow 
up, and they asked him if they could get him anything or 
help him out or something like that. I was going to get 
out of the car too, but I took one look at the man and got 
back in. 

Q. What did the man look like? A. Well, he was kind of 
fat and short, and he had—he looked kind of messy to me. 

Q. What was messy about him ? A. He was all dirty and 
looked like he was full of blood or something. 

Q. Where was the blood? A. Looked like it was 

313 on his hands and face to me—may not have been— 

Q. Would you say he was drunk—the man? A. 
I didn’t know at the time he was drunk, but I found out 
later he was. 

Q. Was he very drunk—was he terribly drunk? A. 
Well, he seemed to be very drunk, but then when he got 
out of the car he walked pretty good except that he was 
kind of talking all over himself and everything like that. 



MARYLAND CASUALTY CO. VS. CAEDILLO, ET AL. 


179 


Q. What happened after they put him in the car? A. 
They got in Robert’s car and then Morris said something 
about taking him home. So we got back in our car and we 
followed them. They were riding around—I don’t know 
exactly the streets they were riding around on—but any¬ 
way they came to a corner and they stopped and I don’t 
know if it was Morris or not—no it was Robert came back 
to our car—and said that the man was going to buy them a 
pint. 

Q. Yes. A. So Lawrence said, “All right.” Then they— 
he got out of the— 

Q. Who got out? A. Lawrence Ricker and Morris got 
out and the man got out, and they started going up to this 
liquor store. 

Q. All three of them—with this man ? A. Yes, but Mor¬ 
ris didn’t go in he started to go in but then he waited out¬ 
side. 

314 Q. Now when they went in was the man walking 
all right? A. Well, both the boys were on his side, 

but he looked to me like he was walking all right. I didn’t 
just pay attention to him, and before the boys came out, 
Morris came over to my car and got in front with me and 
told me to take him home because he was awful sick. 

Q. Yes. A. So I told him all right that I was going 
home too. So then they came back and— 

Q. Who came back? A. The three—Robert, Lawrence 
and the man. 

Q. All right. A. And so the man and Lawrence got in the 
car. 

Q. In whose car? A. Our car—I mean in Rick’s car. 

Q. Rick? You mean Robert? A. Lawrence’s. 

Q. Lawrence’s car. You mean the man and Robert got 
in La-wrence’s car? A. No, the man and Lawrence got in 
back, and then—so Robert said he was going to leave his 
car there and go with use. So he got in back too. 

Q. That put Lawrence and Robert in back, is that 
right? A. Yes. 

315 Q. Who was in the front? A. Morris and I. 

Q. You and Morris? A. Yes. 

Q. Was there anything said about why you were sup¬ 
pose to drive them ? A. No, he asked me— 
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Q. Who asked you? A. Lawrence asked me to let him 
drive and I told him no I thought he had enough, and I al¬ 
ways generally drive. 

Q. How many drinks had you had? A. The whole eve¬ 
ning? 

Q. Yes. A. I only had about 2 or 3. 

Q. How* many had Lawrence had? A. I really couldn’t 
say. I really couldn’t tell you exactly, but he drank not 
heavy but you know he had just enough, because we were 
drinking up to Morris’ house and when Robert came in 
Robert had some and he took some more from Robert when 
we were at that spaghetti place. 

Q. Now there were five in Lawrence’s car—you and 
Morris in the front and Lawrence and Robert and the man 
in the back, is that it? A. Yes. 

Q. Who was in the middle in the back? A. The man. 

Q. Did you see anything wrong with this man 

316 then? A. I didn’t look in back. 

Q. Well, when you got in did you see him? A. I 
didn’t even look at him, because at that time Lawrence and 
I were talking. 

Q. Then where did you go? A. Then I asked them where 
they wanted to go and Morris spoke up and said to take 
him home first. I says all right. 

Q. So you took him home? A. Yes, sir. 

Q. Then where did you go? A. Then, after we got Mor¬ 
ris off, started driving around and T asked the man where 
he lived and he said something, but I don’t know—or he 
didn’t want to go home or something like that and so Law¬ 
rence Ricker asked the man where he lived. He wouldn’t 
tell him; he said he didn’t want to go home, he wanted to 
go out and have a good time or something like that, and 
so we asked him—not we—Lawrence, I think, or Robert— 
either one I don’t know which one—asked him where he 
wanted to go and he says he didn’t know, he just wanted 
to go out and have a good time. Then one of the boys sug¬ 
gested a place out here in Maryland to go. 

Q. Which one was that, do you know ? A. I don’t know. 

Q. Was this after you left Morris? A. Yes. 

317 Q. So it must have been either Lawrence or Rob¬ 
ert? A. Yes either one of those two. 

Q. What happened then? A. So they told me to go out 
—I was near 15th and H anyway—so they said just keep 
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straight. So Lawrence said if you want to go anywhere he 
didn’t have enough gas to take him. So the man said he 
didn’t care or something like that at first. And he says, 
“Well, then we will have to take you home I haven’t any 
gas.” So he said, “All right, I will buy you 5 gallons.” 
So they told me to stop at that gasoline station. It was 
Central Avenue—Bennings Road— 

Q. Yes. A. And so we got 5 gallons and the man took 
out a dollar and gave it to Lawrence Ricker, and I think 
the gas was around 8 7<f‘, something like that, and so the man 
gave him the change back and Lawrence gave it back to the 
man—or before, I think it was before, we got the gas some¬ 
thing—I don’t know what they were talking or what hap¬ 
pened, but the man said that he didn’t like Robert and 
Robert said he didn’t care and all that, and he said, “I 
don’t want you to go along with us.” So Robert says— 
he started cussing a little then he said well he wasn’t going 
with us he was going to take a cab home. So he got out. 
Then we got the gas and he started walking around—I 
thought he was gone, but when I was ready to drive 
318 off he came around in front and got in front with 
me. 

Q. How long would you say you were at the gas station? 
A. No more than 5 or 10 minutes. 

Q. Did you have some talk about who was going to pay 
for the gas while you were— A. Yes. We got there the 
man said he was going to pay for it and then after we or¬ 
dered it he wouldn’t pay for it. Neither one of us had any 
money so we told him and he said all right and he gave 
him a dollar. 

Q. Was it raining then, do you remember? A. It had 
been raining. I don’t know if it was still raining or not. 

Q. Then you left the gas station, is that right? A. Yes. 

Q. When you left you were driving and Robert was in 
front with you and Lawrence and the man were in back, 
is that it? A. Yes. 

Q Then what happened? A. Well, I think we only went 
around 2 or 3 blocks or it was only a short distance and 
Robert started fussing at me. He didn’t want to sit by 
me or something like that and I told him it was just too 
bad. I kept driving and he started cussing me out and I 
wasn’t going to stand for it. I told him to get out and he 
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says, “All right, stop the car and I will.” I stopped 

319 the car and he jumped out. I started off again and 
he jumped in the back. I didn’t say anything. I 

just kept on driving. 

Q. Now who was in the middle in the back then? A. 
Well, the man was. 

Q. What happened next. A. Well, the I heard Robert 
say “Cut it out” to the man and whatever he was doing he 
must have kept on doing it, and Robert hollered “Cut it 
out” two or three times, and so then that is when Robert 
hit the man. 

Q. What did he hit him with? A. I guess his fist. 

Q. Where did he hit him? A. I don’t know. I didn’t 
look back. 

Q. Now this statement says, “The man must not have 
stopped because Robert hit this man in the face with his 
fist.” How' did you know* that? A. They told me that. 

Q. Who told you? A. I think it w r as Mr. Tolson—that he 
was hurt in the face or something. 

Q. What happened then? Let me ask you this. How 
did you know it w'as Robert that hit him? A. Because 
when he w'as hitting him Lawrence Ricker told him to cut 
it out. 

320 Q. All right. Now after Lawrence told him to 
cut it out did he stop? A. He didn’t stop right 

aw T ay. I think he hit him once or twice more and Rick said 
to let him alone don’t you see the man is hurt or some¬ 
thing like that? 

Q. Did you see the man then? A. No I didn’t look back 
at all. 

Q. How far from the gas station w’as that—did that hap¬ 
pen? A. Not very far. 

Q. Would it be 2 blocks, 3 blocks, 5 blocks or what? A. 
Around 3 blocks, something like that. 

Q. Do you know' where the District of Columbia line is 
going out that street? A. Yes. 

Q. Had you gotten to the District line w'hen that hap¬ 
pened? A. No, we w'ere on the w'ide road. 

Q. After that what happened? A. Well, I kept driving. 
Then I got nervous and all and so I told Law'rence that I 
couldn’t drive any more. 
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Q. All right, what happened then? A. Then there was 
a side road somewheres up around there. I guess that was 
in Maryland. So I turned off there. 

Q. How did you happen to turn off there? A. Some¬ 
body told me to turn to my right. 

321 Q. By “somebody” you mean one of the two? A. 
Yes. I don’t know if it was Robert—I think it was 

Robert. 

Q. After they hit the man did he talk any more? I mean 
after Robert hit the man did he talk any more—the man? 
A. I don’t believe he did. If he did I wasn’t paying much 
attention to him. 

Q. Was he talking before he was hit? A. No, he wasn’t 
saying very much. 

Q. Was he talking at the gas station? A. Oh, yes, he 
talked. He didn’t say much, but you know the way he 
talked was—you just couldn’t understand what he said 
anyway. 

Q. Now after you turned into this side road what hap¬ 
pened? A. Well, I stopped the car. 

Q. Was there a little bridge there? A. There was some 
kind of a bridge there. 

Q. All right. A. And so I told Lawrence to take the 
w’heel. I just slipped over on to the other side and then 
Lawrence got up front and I think I happened to turn 
around to look—the car light you know in back was on— 
and Robert was getting in, I noticed that the man wasn’t 
there. 

Q. Let me ask you this. Didn’t they say anything 

322 about this time or were either of them saying any¬ 
thing? A. You mean as we stopped? 

Q. Yes. A. You mean as we stopped? 

Q. Either then or just before—about what the man had 
in his pocket? A. Oh, yes. Just about as I was turning 
off I heard Robert say something about a watch. 

Q. What did he say about it? A. He said the man had 
a good watch or something like that, and so Lawrence 
Ricker told him to leave him alone. I don’t know if he 
took it or not. 

Q. Then you stopped and they put the light on? A. As 
Lawrence Ricker was getting up front the light was on. So 
I turned around then and Robert was getting in the car 
then and the man wasn’t there. 
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Q. How did they get him out of the car? A. I don’t 
know. 

Q. What? A. I don’t know. I guess it was just— 

Q. You testified down to the morgue, didn’t you? A. 
Yes. 

Q. Do you remember this? “Well, I glanced back once. 
I just saw Robert getting out of the car and dragging him 
out then he hurried back and turned around.” Then 

323 you said—another answer, “Why they just took him 
out of the car that is all.” “Did he get out volun¬ 
tarily?” Your answer, “No, sir.” “Of his own free 
will?” And you said, “No, sir.” Is that true? A. Not 
all of it because 1 really don’t know. I just heard people 
go up and say it. I guess I was excited. I don’t know ex¬ 
actly how he got out because I didn’t look in the back. 1 
heard some people go up and say it and I was just ex¬ 
cited and said it myself because I didn’t look back at all 
until Robert got back in the car. 

Q. You mean you don’t know how this man got out of the 
car? A. No, I don’t. 

Q. Now after you looked back and saw that he wasn’t 
there, did you see where he was? A. No, I didn’t see him 
at all. 

Q. What? A. I didn’t see him at all. 

Q. Did you ask them where he was? A. No, I didn’t say 
anything. 

Q. Now here is the statement you made to the police, 
“Then they took him out of the car and put him on the 
ground. I don’t know if they laid him down or not. Then 
Lawrence got in front with me and Robert got in the back, 
I think, and I was at the wheel and I tried to get out 

324 of the place.” How about that, was that true? A. 
You mean I was driving then? 

Q. No. “Then they took him out of the car and put him 
on the ground” and “I don’t know if they laid him down 
or not.” Now is that true? A. Well, I don’t know. 

Q. Is this true, “They took him out of the car and put 
him on the ground.”? A. They must have put him some¬ 
where. 

Q. Is this true, “They took him out of the car.”? A. I 
don’t know. 

Q. Why did you tell the police they took him out? A. 
Because that is the truth. 
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Q. How do you know it is the truth? A. Well the man 
wasn’t there. 

Q. You mean you didn’t seem them take him out, you 
sat there looking straight ahead? A. I was looking 
straight ahead until we turned to go back in town except 
I turned that once. 

Q. How long would you say you sat there at this place? 
A. You mean before they got up front? 

Q. Yes. A. Must have been just a second. 

Q. Did you ever ask them where the man was? A. 

325 No. 

Q. What happened after that? A. Lawrence drove 

off. 

Q. Who turned the car around? A. I don’t know if they 
turned it around or not? I know we backed back some¬ 
where. I don’t know where it was. 

Q. Who was driving then? A. Lawrence Ricker. 

Q. All right, what happened then? A. We turned to go 
back to town. 

Q. What happened on the way to town? A. Well, I 
heard—we didn’t get very far then I heard Robert say 
something about S. B. only had—I don’t know if it was 
$2.00 or $1.25 or something like that. It was around $2.00. 

Q. Did he give Lawrence some money? A. I think he 
gave Lawrence a dollar, I am not sure. I know he said, 
“Here’s some money” and I don’t know how much it was. 
We kept on driving a little ways— 

Q. Did Lawrence give you some money? A. Yes, he gave 
me a dollar bill that he borrowed from me. 

Q. He borrowed from you that evening? A. Yes, sir. 

Q. After you got back in town what happened? A. Well, 
went to this place to get this girl. 

326 Q. What place? A. I don’t know. I never been 
there before. It is a little place. 

Q. What kind of a place was it? A. Like a beer place. 

Q. Was she working there? A. She was a waitress. 

Q. Have you any idea where the place was? A. I think 
it is near New Jersey Avenue, somewhere down there. 

Q. New Jersey Avenue and what? A. I couldn’t tell you 
because I really didn’t even care to look around. I don’t 
know where it was. It don’t even know the name of the 
place. 
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Q. Then what did you do? A. Well, we waited until she 
got off. 

Q. After she got off what did you do? A. We went out 
to Paradise Inn and we stayed a couple of minutes and I 
told Lawrence Ricker that I didn’t want to stay any longer 
because I didn’t feel good. So we went on in town. We 
told Robert and his girl that we were going in town so he 
said all right to drive off with his car. So we did and then 
we went on home—Lawrence Ricker took he home and then 
he went home. 

Q. And the next night you saw Lawrence did vou? 

327 A. Yes, sir. 

Q. What did he say about this? A. He came over 
around the same time and he started talking to me about 
it—what happened—and he said that he felt awfully bad 
about it, he said, “That is the first time anything ever hap¬ 
pened like that around here.” He started apologizing to 
me and so—and I told him I thought it was terrible too. I 
thought the man would have to walk home. I didn’t know 
how hurt he was. So he said something about he never did 
like Robert and so we just made an agreement that we 
would never go out with him again. 

Q. Then you had some talk the night before you were ar¬ 
rested about it, didn’t you? A. Yes. We went out and 
Morris—first Morris and another fellow came up to my 
house and we were waiting for Lawrence and he came and 
we suggested to go some place and get beer and so I says 
all right. So we did. Lawrence and I were sitting at the 
table and Morris and this other fellow were up dancing 
somewhere so I noticed that he was— 

Q. Up what? A. Dancing around you know. 

Q. Morris and the other fellow—you mean dancing to¬ 
gether? A. With some girls. So all night he looked wor¬ 
ried. So I asked him what did he mean, then he told me. 

Q. What did he tell you? A. He says remember 

328 that night that something—I don’t know just how he 
expressed it. 

Q. Well about how did he express it? A. Well, he said 
something about that man like that and I don’t know just 
exactly what he said, but I knew what he meant. He told me 
that Robert was in a jam—he told me that before that 
Robert was in a jam—and I said, “What, again” and then 
he told me what it was about. 
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Q. What did he tell you? A. He said it was about that 
man. 

Q. Yes. A. So he was ready to tell me then Morris and 
this other fellow came back to the table and he said he would 
tell me later, but he didn’t get a chance to. 

Q. You knew the man was hurt, didn’t you? A. He must 
have been hurt—sure. 

Q. Now is that all you know about it, is there anything 
else that you can think of that you haven’t told me? A. I 
don’t see how there possibily could be. 

Q. What? A. I don’t think so. 

Q. How many times have you seen Robert since he was 
arrested ? A. I think it was just once. 

329 Q. Been down to the jail to see him? A. Jail—no. 

Q. How about Lawrence—have you been down to 

the jail to see him? A. Once. 

Q. How long ago? A. It was last Wednesday. 

Q. Beg your pardon. A. It was last Wednesday. 

Q. Have you seen their Lawyers ? A. No. 

Q. Mr. Fowler and Mr. Ford? A. No. 

Q. What happened to the pint of whiskey that they got 
at the liquor store? A. I guess they drank it up. 

Q. Did you have any of it? A. No. 

Q. Let me ask you this, Eunice, what did you see that 
was wrong with this old man while he was in the car aside 
from the fact he was drunk, if you saw anything? A. I 
didn’t look back much to see anything of him. 

Q. Did you see anything specially wrong with him except 
that he was drunk? A. You mean when he was in the car? 

Q. Yes. A. I didn’t look back at all to notice him. 

330 Q. Did you at any time see anything specially 
wrong with him except that he was drunk or drink¬ 
ing? A.Well, when we first picked him up. 

Q. What was wrong with him then? A. He was full of 
mud. It looked like blood to me—I wouldn’t swear to it— 
something on his face and hands also, and his clothes were 
all muddy too. 

Q. How many times did he fall there when you first saw 
him? A. Just once. 

Q. That’s when they got out to pick him up—just before 
they picked him up? A. I think he come near falling into 
Robert’s car because Roberts car was near the curb. 
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Q. What was the reason that you all got in one car after 
you picked him up? A. I don’t know. Morris just came 
over to me and told me to take him home and Lawrence 
and the man was coming over and they got in back and 
Robert came over and said he was going to leave his car 
there and he got in back. 

Q. What kind of a car was Lawrence’s car? A. Ply¬ 
mouth. 

Q. What color? A. Green I guess you call it. 

331 Q. Had you been out to Capitol Heights before? 

A. What do you mean? 

Q. Had you been out to Capitol Heights before this 
night? A. Ever been out there you mean? 

Q. Yes. A. Oh, yes. 

Q. Around Capitol Heights? A. Just drove past there 
like. 

Q. With these men? A. Oh, no. 

Q. With Lawrence? A. I have been out there with 
Lawrence driving around. 

Q. W’here were you going in Capitol Heights that night? 
A. Somebody suggested some beer place or something like 
that. 

Q. Patsey’s? A. I don’t know if that was the name or 
not. 

Q. Did you stop at any tavern after you got out there? 
A. Out where? 

Q. Capitol Heights? A. No. Just stopped at the gasoline 
station. 

Q. And then you stopped the last time on this road, 

332 is that it? A. Yes. That is the only time we stopped. 

Q. Was there anything said, after you got out to 
Capitol Heights, about stopping at the tavern? A. Not as 
I know of. 

Q. Had you got to Capitol Heights when you stopped at 
this road the last time; had you come through Capitol 
Heights—you see what I mean? A. No, what do you mean? 

Q. I mean had you gone past any tavern when you 
stopped at the road? A. If I did I didn’t notice it. 

Q. Did the man have glasses on when they picked him 
up? A. No, I don’t—I didn’t— 

Q. Did he have a hat on? A. I don’t think he had a hat 
on either or if he did it was off his head anyway. 
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Q. Did you ever see any book—insurance book—that this 
man had—this old man? A. Yes. 

Q. When did you see that? A. I think Morris picked it 
up. 

Q. When? A. When he was helping the man. He had 
some kind of a book in his hand and it looked like an insur¬ 
ance book. 

Q. And did you see that book after that? A. No, 

333 I don’t believe I did. 

Q. Did you hear anybody talk about it? A. No. 

Q. How do you know it was an insurance book? A. Be¬ 
cause my father used to get an insurance book. 

Q. Did you ever learn this old man’s name? A. Never 
did. 

Q. Did you see anything in the papers about this thing 
the next day? A. The next day? 

Q. Or a couple days after that. Did you see anything in 
the paper? A. If I did I didn’t even know, even if I read 
about it, but I didn’t see anything in the paper. Probably 
wasn’t looking for anything. 

By Detective-Sergeant Tolson: 

Q. You didn’t learn this man’s name until I told you? A. 
No, sir. 

By Mr. Robb: 

Q. Who drove the car after you left the old man out 
there on the road? A. Lawrence Ricker. 

Q. Lawrence? A. Yes. 

Q. Would you say that Lawrence and Robert were 

334 drunk? A. Well, Robert was feeling pretty good. 

In fact, I think both of them were feeling—they 

w’eren’t what you would call real drunk. 

Q. They knew what they were doing? A. They were 
drunk because Robert—how I can tell he w T as drunk he 
would get smart. Lawrence, he was feeling pretty good 
too. 

Q. They knew what they were doing, didn’t they? A. I 
guess so. 

Q. Lawrence drove the car, didn’t he? A. Yes. 

Q. Now when Robert changed from the front seat by you 
to the back seat, how did he make that change? Did he 
climb over the back? A. I told him he could have the car. 
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He got out and as I was ready to drive off he opened the 
door and jumped in the back. 

Q. Robert says he climbed over the back of the seat. A. 
I don’t care what Robert says. You will probably find a 
whole lot of mistakes in his statement. 

Q. Why? A. Nothing. Because I just don’t trust him. 
He is just a trouble maker that’s all. I found that out. 

335 Respondent’s Exhibit No. 10 

June 4, 1937 

Statement of Detective-Sergeant Aubrey M. Tolson 

Vice Squad 

In re: Lawrence Narden Ricker, Robert Wm. Meinzer 

Criminal No. 59,399 

On the morning of February 9, 1937, Lieutenant Darnall 
and I took Lawrence Ricker in a car and he took us over 
the route which he said he and Meinzer had followed the 
night they robbed Najjum. 

We started at the lunch room at 1231 North Capitol 
Street and then we went by the intersection of North 
Capitol and New York Avenue where Ricker said they 
picked up Najjum. Then we went by Epstein’s Liquor 
Store at 1378 North Capitol Street where Ricker said they 
purchased the liquor with Najjum. Then we went past 
12511 Street, Northeast, were Ricker said they stopped and 
left Wolf at his home. We continued out I Street to Florida 
Avenue to Bennings Road, to Central Avenue to Helm’s 
Gas Station where Ricker said they stopped and got gas. 
At Central Avenue and 50th Street, Northeast, Ricker said, 
“Stop the car here.” He said, “Now this is the place I 
started beating the old man” and he said, “we went about 
two telephone poles (which would be about 400 feet) and 
then I took the money from him and threw his insurance 
book out of the car.” This point was about 900 yards from 
the District line. I will check the exact distance on 

336 my speedometer. Then we went to Capitol Heights, 
Maryland, and on out to Chapel Road. As we ap¬ 
proached Chapel Road he said, “Slow up, turn to your right 
over this bridge.” (that is the wooden bridge shown in the 
Police Department photographs) When we got over the 
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bridge he said, ‘ ‘ Stop ’ 9 and we all got out of the car and he 
showed us a fence (shown in the picture Exhibit C) and he 
said that right by that fence is where they laid him on the 
ground. Then we got in the car and went back to Police 
Headquarters where we obtained a written statement from 
Ricker. 

Then we did the same thing with Meinzer. He took us 
over the same route and showed us the same places that 
Ricker had indicated. After we got back to headquarters 
with Ricker, I had Meinzer brought from the precinct to 
the Homicide Squad Office. When he got there I asked him 
whether he knew Najjum and he said he did not, and I 
asked him whether he, Ricker and the girl had picked up a 
man at North Capitol and New York Avenue on January 
20th and had taken him out to Maryland and dumped 
him on the road, and he said, “No.” I told him 
that Ricker had made a statement in which he said that had 
happened and had taken us over the route and shown us 
just what had taken place. Meinzer said Ricker was lying 
and said he wanted to hear him make that statement. I then 
called in Ricker and asked him to make his statement in 
the presence of Meinzer and Ricker did so. I then asked 
Meinzer if he wanted to make a statement and he said 

337 yes he did. He made a statement verbally in the 
presence of Ricker and then we took him out over 

the route, and after that is statement was reduced to writ¬ 
ing and he signed it. 

338 Respondent’s Exhibit No. 11 

June 4, 1937 

U. S. v. Lawrence N. Ricker, et al., Cr. 59,399 
Statement of A. Parrella, 58 M St. N. W. 

I run a restaurant at 1231 No. Cap. St. I have read about 
this case in the newspapers and have seen the pictures of 
the two defendants. Their faces look familiar, but I could 
not say whether or not they were in my restaurant on 
January 20, 1937, or at any other time. So many people 
came into my restaurant that unless there is something 
special to attract my attention, or unless I know them well, 
I would not remember their being there. 
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Alfred E. Jones, 6341/2 14th St. N. E. 

I did not know the defendants or the deceased. 

On the night of Inaugural Day, about 12:15 A. M., I was 
with Stanley Taylor at a dance hall in Cap. Heights. We 
were getting ready to leave in our car when we got in 
conversation with Officer Krskine, and a man named Mr. Fry 
came along and told the officer there was a man beaten up 
on Chapel Road. Mr. Fry’s car had a flat tire so we went 
to the scene in Taylor’s car. When we got to Chapel Road, 
I saw Najjum standing up with somebody, whose name I 
do not know, holding him. He was bleeding from his nose 
and was soaking wet. Officer Erskine talked to him 

339 and he stated he did not know what had happened or 
how he got there or how he got beaten up. He ap¬ 
peared to have been drinking although I would not say that 
he was drunk. While we were there I saw Officer Erskine 
find Najjum’s pocket book beside the road about twenty 
five feet from where I first saw Najjum. I saw Officer 
Erskine open the pocket book and he showed us that there 
was no money in it. Then we took Najjum to Judge Poore’s 
house and Judge Poore gave me a note saying what had 
happened. Then we took Najjum to his home at 1809 No. 
Cap. Street and turned him over to his wife and son and 
showed them the note from Judge Poore. On the way to his 
home we asked Najjum again about what had happened and 
he wasn’t able to tell us. 

The place where I first saw Najjum is shown on Police 
Department photograph B-21005. The place is on the left 
of the road just before you get to the bridge. 

Rupert B. Helms, 3807 Benton Street, N. W. 

I run an Esso filling station at 4500 Bennings Road, N. E., 
and I was working there on Inaugural night, 1937. About 
10:30 p. m. that night a Plymouth sedan drove in to the 
station. A girl, whom I have identified from her picture as 
Eunice Girardi was driving and three men were in the back 
seat, one old man who was in the middle and two younger 
ones. I walked to the car and I think it was the girl who 
asked for five gallons of gas which I put in the tank. 

340 Then the three younger people insisted that the old 
man should pay for the gas and they kept insisting 

he should pay and he sat there raising thunder and cursing 
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and fishing around trying to find his money. I should say 
that while I was putting in the gas one of the younger men, 
whom I have identified from his picture as Robert Meinzer, 
got out of the car and went to the wash room where he 
stayed quite a while. When he came back he asked if they 
had paid for the gas. While he had been in the wash room 
and after I had put in the gas, I had waited on two or three 
other cars and had come back to the Plymouth a couple of 
times to see about the money for gas in the Plymouth. Just 
before Meinzer came back to the car the old man handed 
the other younger man, whom I have identified from his 
picture as Ricker, a dollar and Ricker handed the dollar to 
me and I handed him the change. Ricker waited in the back 
seat all the time and after Meinzer came back to the car 
they sat there for a few minutes and then drove off. 

I could see that the old man had been drinking, but that 
was all that seemed to be wrong wdth him. The other peo¬ 
ple did not seem to be drinking. 

These people were in the station for quite a little while 
and I remember that I got wet from the rain while wait¬ 
ing for my money. 

341 Viggo H. Larsen, (Detective Bureau) 

521 Ogle thorp Street, N. W. 

On February 10, 1937, I took photographs of the scene 
where Najjum was found. The photograph marked Ex¬ 
hibit D, was taken looking across Central Avenue down 
the lane. 

Exhibit B & C were taken looking from the lane toward 
Central Avenue. 

The bungalow, part of which appears on the left of Ex¬ 
hibit B, is the first bungalow on the right in Exhibit D. 

Exhibit E, shows the Plymouth car which was involved in 
this homicide. Exhibits G & F show the blood stains on the 
upholstery on the back seat. In Exhibit G, the blood stains 
have been accented by some substance which Doctor Murphy 
put on them so that they would show in the picture. The 
stains were on the seat and on the top above the seat. Ex¬ 
hibit A was taken looking North on No. Cap. Street toward 
the intersection of No. Cap and New York Avenue. 

Albert H. Erskine, 115 Washington Avenue, Cap. Heights, 

Md. 
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People who were with Najjum (when Erskine got to 
scene) 

William Watson, Capital Heights, (Lucketts) 

Beatrice Dunbar, Sixty first Street, Cap. Heights, Md. 

Johnny Call, A & P, Cap. Heights, Md. 

342 Leave This Space Blank 

Case No. 

Insurance Carrier’s No. 

District of Columbia Workmen’s Compensation Act 

Office of Deputy Commissioner 

Washington, D. C. 

COPY 

Answer of Employer or Insurance Carrier to Employee’s 

Claim for Compensation 

February 2, 1938 
James Najjum, Claimant 
vs. 

American Natl. Ins. Co., Employer 
Maryland Casualty Company, Insurance Carrier. 

The employer or insurance carrier above named for 
answer to the claim respectfully shows: 

1. It is (admitted) that claimant sustained an injury on 
or about the date set forth in the claim. 

2. It is (denied) that both the employer and employee 
were subject to the District of Columbia Workmen’s Com¬ 
pensation Act at the time of the alleged injury. 

3. It is (denied) that the relationship of employer and 
employee existed at the time of the injury. 

4. It is (denied) that at the time of the alleged injury 
the employee was performing service growing out of and 
incidental to his employment. 

5. It is (admitted) that due notice of injury was given 
employer. 

6. It is (denied) that claimant was permanently disabled 
to the extent stated in claim. 

7. It is (denied) that claimant was temporarily disabled 
for the period stated in claim. 
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8. It is (denied) that the rate of wages as set forth in 
claim is correct. 

343 9. Did not arise out of and in the course of his em¬ 
ployment. 

Signed CHARLES B. DeSHAZO 
Adjuster 

NOTE.—The employer or insurance carrier should 
answer the claim within ten days from the date that a copy 
of it is served upon him. The original answer should be 
mailed to the deputy commissioner and a copy thereof 
served upon the claimant either personally or by mailing to 
the address in the claim. 

Claim 20442 

344 COPY 

May 20, 1938 

2256-37-Comp. 

American Natl. Insurance Co. 

James Najjum (Deceased) 

U. S. Compensation Commission 
Rm. 407, 805 G Street, N. W. 

Washington, D. C. 

Gentlemen: 

It is hereby stipulated and agreed between the attorney 
for the carrier, Maryland Casualty Company, and the attor¬ 
ney for the claimant, Mrs. Mary Najjum, that witness Lena 
High is in the hospital and will testify as follows: 

“Statement of Mrs. Lena High, 430 Tenth Street, South¬ 
west, Washington, D. C-, housewife, is as follows—I carry 
American National Insurance on myself and Reba, for 
which I pay 60^ weekly. The collector came the night of 
January 20th, 1937 at 8:00 P. M. just as I was leaving to go 
to my daughters down the Street at 448 10th St., Southwest, 
and he was drunk and smelled strong of whiskey. I didn’t 
get my receipt book because I was in a hurry, so I asked for 
a receipt which he gave me, telling me to hold on to it. I 
know it was eight P. M. because I asked him why he was 
around so late and he told me that he was delayed because 
he couldn’t get across Pennsylvania Avenue that day being 
Inauguration day, January 20th. I told him to get a cab 
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and go home but he said he had another place to collect and 
that he had some friends waiting for him across the street 
in a car and as I left the house I saw him go across the 
street. It was raining rather hard at the time. He usually 
collected from me on Wednesdays about between 2:00 and 
4:00 p. m. Even though he had been drinking he knew 
what he was talking about.’ ’ 

It is also stipulated and agreed that the testimony set 
out in the record of the Coroner’s inquest, pages sixteen and 
seventeen of witness Albert Erskine is correct as to 

345 what the witness said at the Coroner’s inquest in 
spite of his testimony before the Commission, and 

that the reported who took the testimony will so testify. 

Very truly yours, 

CBD :rl 

(signed) CHARLES B. DeSHAZO, 

Attorney for the Maryland 
Casualty Comapny 

(signed) WILLIAM T. HANNAN, 

Attorney for Mrs. Mary Najjum 

cc: Baltimore Claim Division 
cc: Home Office 

346 COPY 

United States Employees’ Compensation Commission 

District of Columbia Compensation District 

In the matter of the claim for compensation under the Dis¬ 
trict of Columbia Workmen’s Compensation Act 

Compensation Order Award of Disability and Death 

Benefits 

Case No, 10907-1 
Fatal 

(James Najjum, deceased employee) Mrs. Mary Najjum, 

Claimant, 

vs. 

American National Insurance Company, Employer , 

Maryland Casualty Company, Insurance Carrier. 

Such investigation in respect to the above entitled claim 
having been made as is considered necessary, and a hearing 
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having been duly held in conformity with law, the Deputy 
Commissioner makes the following 

Findings of Fact 

That on the 20th day of January, 1937, the deceased above 
named was in the employ of the employer above named 
whose address is 501 Colorado Building, Washington, Dis¬ 
trict of Columbia; that the employer was subject to the pro¬ 
visions of an Act of Congress approved May 17, 1928, en¬ 
titled “An Act to provide compensation for disability or 
death resulting from injury to employees in certain employ¬ 
ments in the District of Columbia, and for other purposes”; 
that the liability of the employer for compensation under 
the said Act was insured by the Maryland Casualty Com¬ 
pany; that on the said day the deceased employee herein, 
while performing service as an insurance solicitor and 
agent for the employer, sustained personal injury result¬ 
ing in his disability and death when he was assaulted and 
robbed, sustaining brain injury, followed by subdural 
hemorrhage as the result of which he died on February 6, 
1937; that written notice of injury and death was not given 
within thirty days, but that the employer had knowledge of 
the injury and death and has not been prejudiced by 
347 the lack of such written notice; that the employer fur¬ 
nished the employee with medical treatment, etc., in 
accordance with the provisions of Section 7 (a) of the Act; 
that the average weekly earnings of the employee herein in¬ 
cluding commissions, as stipulated by the contending par¬ 
ties, amount to $21.00; that the deceased employee was as¬ 
signed to a regular debit in the Southwest section of Wash¬ 
ington, District of Columbia for the collection of install¬ 
ments on insurance premiums and for soliciting new insur¬ 
ance ; that he had no set hours of employment and that he 
was not limited with respect to the time of making collec¬ 
tions; that he was required to make the usual number of 
calls each day, which calls were made at such hours to meet 
the convenience of the policy-holders; that Wednesday 
night of each week the deceased employee was required to 
turn in his accounts to the office of the employer; that on 
January 20, 1937, which was on Wednesday of that week 
and also Inauguration Day, the office manager waited until 
after ten p. m., for the deceased employee to turn in his 
accounts; that during the course of the said day the said 
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employee had made several calls and he had collected from 
$12.00 to $15.00 in premiums from policy-holders on his 
debit; that at eight p. m., he collected insurance from Mrs. 
Lena High, at 430 Tenth Street, Southwest, Washington, 
District of Columbia; that he had still another collection call 
to make thereafter; that at such time the deceased was in 
a state of intoxication; that he had been drinking intoxicat¬ 
ing beverages that afternoon; that at about nine p. m., while 
the deceased employee was standing at a car stop at the 
corner of North Capitol Street and New York Avenue, 
Washington, District of Columbia, waiting for a street 
car to take him to the office or to his home, two automobiles 
drove up to the curb where he was standing; that the 
occupants of the car knew that the employee was an in¬ 
surance collector from the debit book which he had in his 
hand; that they also noticed his intoxicated condi- 
348 tion; that the deceased employee was placed in the 
car bodily under the pretext of driving him home; 
that the occupants of the two ears got into one car with 
the deceased except one of them who went home; that the 
latter left because he knew that the others were contemplat¬ 
ing to assault and to rob the insurance agent; that the de¬ 
ceased employee was not taken home but that instead he 
was driven to a lonely road in Maryland, beaten and robbed 
of his money including the collections which he had made, 
and the debit book, and left out on the road; that he was 
found lying alongside the road unconscious at about two 
a. m., on January 21, 1937; that he died at Sibley Hospital 
on February 6, 1937, where he was subsequently taken as 
a result of the injuries inflicted because of the assault; that 
two of the occupants of the car were convicted on a plea of 
guilty, one for manslaughter and the other for second 
degree murder; that the deceased employee was intoxicated 
at the time he was placed in the automobile, but that the 
injury causing death did not result solely from intoxication; 
that the criminal risk or hazard to which he was subjected 
was peculiar to, and increased by, his employment as an 
insurance collector; that the assault and robbery were di¬ 
rected against him because of the said employment; that 
the injury and death arose out of and in the course of the 
employment; that as the result of the injury sustained the 
employee was wholly disabled from January 21,1937, to the 
date of death, February 6,1937, and that the employer and 
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insurance carrier are liable for the payment of 1-2/7 weeks’ 
compensation for such temporary total disability (less the 
first week of disability) that Mary Najjum, born on March 
19, 1884, and married to the deceased on August 22, 1909, 
is the surviving wife of the deceased; that she is entitled to 
the payment of death benefits at the rate of $7.35 per week 
(35 per cent of $21.00) beginning February 6, 1937, and 
to 1-2/7 week’s compensation for temporary total 
349 disability from January 28,1937, to February 5,1937, 
inclusive, at $14.00 per week; that bills of expenses 
tor medical treatment and care of the employee from the 
date of injury to the date of death have been incurred as 


follows: 

Sibley Memorial Hospital.$281.45 

Drs. Roy Lyman Sexton & Richard Edgar Dunkley . 58.00 

Dr. W. Ross Morris. 150.00 

TOTAL .$489.45 


that the said bills have not been paid; that the employer and 
insurance carrier are liable for the payment of the said 
medical bills; that the bill of expenses for burial of the de¬ 
ceased is $303.00, no part of which bill has been paid to the 
Undertaker, Joseph Gawler’s Sons, Inc.; that the employer 
and insurance carrier are also liable for the payment of 
$200.00 as reasonable burial expenses; that the accrued 
compensation for temporary total disability is $18.00; that 
the accrued death benefits to May 6, 1938, inclusive, are 
$477.75; that the employer and insurance carrier have paid 
nothing to the claimant as compensation for disability or 
for death. 

Upon the foregoing findings of fact, the Deputy Commis¬ 
sioner makes the following 

Award 

That the employer, American National Insurance Com¬ 
pany, and the insurance carrier, Maryland Casualty Com¬ 
pany, shall pay to the claimant compensation as follows: 
for disability 1-2/7 weeks at $14.00 per week from January 
28,1937, to February 5,1937, inclusive, amounting to $18.00, 
and for death benefits, 65 weeks, at $7.35 per week, from 
February 6, 1937, to May 6, 1938, inclusive, amounting to 
$477.75, and shall continue payments thereafter in bi- 
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weekly installments at the rate of $7.35 per week until a 
total of $7500.00 has been paid as death benefits or until 
further order of the Deputy Commissioner. 

350 The employer and insurance carrier shall also pay 
the sum of $200.00 as burial expenses to Joseph Gaw- 
ler’s Sons, Inc., undertakers. 

The employer and insurance carrier shall also pay medi¬ 
cal bills as follows: 


To Sibley Memorial Hospital.$281.45 

To Drs. Roy Lyman Sexton & Richard Edgar 

Dunkley . 58.00 

To Dr. W. Ross Morris . 150.00 


A fee for legal services rendered in connection with this 
claim is approved in the amount of $250.00 in favor of At¬ 
torney Austin F. Canfield, same to be a lien upon and de¬ 
ducted from the payment of this award. 

Given under my hand at Washington, D. C. this sixteenth 
day of June, 193*8. 

(signed) FRANK A. CARDILLO 

Deputy Commissioner District 
of Columbia Compensation 
District 

Proof of Service 

I hereby certify that a copy of the foregoing compensa¬ 
tion order was sent by registered mail to the claimant, the 
employer, the insurance carrier and the attorney for the 
claimant at the last known address of each as follows: 

Name Address 

Mrs. Mary Najjum 1809 N. Capitol St., Wash¬ 

ington, D. C. 

American Natl. Insurance Co. Colorado Bldg., Washington, 

D. C. 

Maryland Casualty Company 1417 K Street, N. W., Wash¬ 
ington, D. C. 

Mr. Austin F. Canfield S37 Woodward Building, 

Washington, D. C. 

Mailed—June 16, 1938. 

(signed) FRANK A. CARDILLO 

Deputy Commissioner. 
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351 Motion of Defendant Cardillo to Dismiss Bill 

of Complaint 

Filed August 3-1938 

# • • 

Now comes the defendant Frank A. Cardillo, deputy com¬ 
missioner, United States Employees’ Compensation Com¬ 
mission, by his attorneys and moves this Honorable Court 
to dismiss the bill of complaint filed herein for the follow¬ 
ing reasons: 

1. That the bill of complaint filed herein does not state a 
cause of action and does not entitle the plaintiff to any relief 
in law or equity. 

2. That it appears from the bill of complaint with ex¬ 
hibits, including the transcript of the testimony taken be¬ 
fore the deputy commissioner and made a part of the bill 
by reference, that the findings of fact and award of the 
deputy commissioner as contained in the compensation 
order filed June 16, 1938, in favor of Mary Najjum, surviv¬ 
ing wife of James Najjum, deceased, complained of in the 
bill and annexed thereto and made a part thereof, are sup¬ 
ported by competent evidence, and should therefore be re¬ 
garded by the court as final and conclusive. 3. That it ap¬ 
pears from the bill of complaint, including the transcript 
of the testimony made a part thereof, that on January 20, 
1937, James Najjum was assaulted and robbed by Lawrence 
N. Ricker and Robert W. Meinzer, strangers, in consequence 
of which he sustained a brain injury, followed by subdural 
hemorrhage, which resulted in his death on February 6, 
1937; that the occupation of the said Najjum was that of an 
insurance solicitor and collector and his employment ex¬ 
posed him to special danger of assault and robbery from 
third persons; that the injury and death of said employee 
arose out of and in the course of his employment and was 
caused by the willful act of third parties directed against 
him because of his employment, within the meaning of sec¬ 
tion 2 (2) of the District of Columbia workmen’s 

352 compensation law. 

4. That while the bill of complaint alleges that the 
finding of fact of the deputy commissioner that the death of 
the said James Najjum was not occasioned solely by his in¬ 
toxication is not supported by evidence, the statutory de¬ 
fense in section 3 (b) of the compensation law was not prop- 
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erly raised before the deputy commissioner and can not be 
relied upon as a ground for review in the bill; moreover, the 
deputy commissioner’s findings of fact with respect to the 
cause of death are supported by competent evidence, and 
are not arbitrary and capricious and contrary to law as al¬ 
leged. 

5. That plaintiff failed to raise any issue before the 
deputy commissioner relative to the status of Mary Najjum 
as the surviving wife of James Najjum, and plaintiff, there¬ 
fore, waived any right it may have had to have the court 
consider any question with respect thereto. 

6. That the compensation order complained of is in all 
respects in accordance with law. 

7. For such other good and sufficient reasons as may be 
shown. 

DAVID A PINE 
United States Attorney. 

WILLIAM S. TARVER 
Assistant United States At¬ 
torney, Attorneys for De¬ 
fendant Frank A. Cardillo. 

Memorandum 
SEPTEMBER 29-1938. 

Leave granted Mary Najjum to intervene as a party de¬ 
fendant—Wheat, Chief Justice. 

353 Motion of Defendant Mary Najjum to 

Dismiss Bill of Complaint 

Filed October 25 1938 

* # * 

Now comes the defendant, by her attorneys, Austin F. 
Canfield and William T. Hannan, and moves this Honor¬ 
able Court to dismiss the Bill of Complaint filed herein for 
the following reasons: 

1. That the Bill of Complaint filed herein fails to state 
a cause of action and does not entitle the plaintiff to any 
relief in law or equity. 
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2. That good and sufficient evidence of the relationship 
of the defendant Najjum to the deceased was shown by 
reason of testimony had and a certified certificate of mar¬ 
riage filed with the defendant, Cardillo. 

3. For the further and same reasons as stated in para¬ 
graphs two to six inclusive in the motion of defendant, 
Cardillo, to dismiss the Bill of Complaint, filed herein Au¬ 
gust 3, 1938. 

4. For such other good and lawful reasons as may be 
advanced at the hearing of this motion. 

AUSTIN F. CANFIELD 
WILLIAM T. HANNAN 

Attorneys for defendant, 

Mary Najjum 

Order Granting Motions to Dismiss 
Filed January 11 1939 

# # m 

This action came on to be heard upon the separate mo¬ 
tions of defendant Cardillo and intervener Mary Najjum 
to dismiss the Bill of Complaint, and upon consideration 
thereof, it is this 11th day of January, 1939, 

ORDERED, ADJUDGED AND DECREED, that 
354 the motions to dismiss the Bill of Complaint are 
hereby sustained, and the Bill of Complaint filed 
herein be, and the same is, hereby dismissed, and it is fur¬ 
ther 

ORDERED, ADJUDGED AND DECREED, that an at¬ 
torney’s fee in the sum of $300.00 is hereby approved in 
favor of Austin F. Canfield and William T. Hannan attor¬ 
neys for the intervener, Mary Najjum, and a lien upon the 
unpaid instalments of compensation is hereby allowed to 
the extent of such sum. 

O R LUHRING 

Justice 

No objection as to form: 

CHARLES B. DeSHAZO 
Attorney for Plaintiff. 
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Notice of Appeal 

Filed January 25 1939 

• # • 

Notice is hereby given this 25th day of January 1939, 
that the Maryland Casualty Company hereby appeals to 
the United States Court of Appeals for the District of Co¬ 
lumbia from the judgment of this Court entered on the 
11th day of January 1939, in favor of Frank A. Cardillo, 
Deputy Commissioner, and Mary Najjum, against said 
Maryland Casualty Company, a corporation. 

CHARLES B. DeSHAZO 
Attorney for Plaintiff. 


Memorandum 

JANUARY 25-1939. 

Undertaking on Appeal, $250.00—filed. 

355 Stipulation 

Filed January 25 1939 

# • • 

It is hereby stipulated this 24th day of January 1939, 
by and between all parties to the above entitled cause, that 
the original transcripts of the testimony taken at the hear¬ 
ing before the Honorable Frank A. Cardillo, Deputy Com¬ 
pensation Commissioner for the District of Columbia, on 
April 26, 1938, including the exhibits mentioned therein, 
heretofore filed of record herein, shall be used and sent to 
the United States Court of Appeals for the District of Co¬ 
lumbia as a part of the transcript of record on appeal in 
the above entitled cause. 

CHARLES B DeSHAZO 
Attorney for Plaintiff 
WILLIAM T. HANNAN 
Attorney for Defendant, 

Mary Najjum 
DAVID A PINE 
WILLIAM S. TARVER 
U. S. Attorney for Frank A. 
Cardillo, Deputy Commis¬ 
sioner 
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356 Assignment of Errors 

[Statement of Points) 

Filed January 25 1939 
# # • 

The plaintiff, Maryland Casualty Company, having duly 
filed a Notice of Appeal from the order or decree entered 
in the above entitled cause on January 11, 1939 granting 
the defendants’ motions to dismiss, and dismissing the 
Bill of Complaint, assigns the following errors in the rec¬ 
ord and proceedings in the said cause: 

1. The Court erred in granting the defendants’ motions 
to dismiss the Bill of Complaint. 

2. The Court erred in dismissing the Bill of Complaint. 

3. The Court erred in refusing to enter a decree grant¬ 
ing the relief prayed for by the plaintiff. 

4. The Court erred in finding that the compensation 
order dated June 16, 1938 is in accordance with law. 

5. The Court erred in refusing to find that said com¬ 
pensation order of June 16, 1938, is not in accordance with 

law. 

357 6. The Court erred in refusing to wholly suspend 
or set aside said compensation award. 

CHARLES B. DeSHAZO 
Attorney for Plaintiff 

Service of the foregoing Assignment of Errors is hereby 
acknowledged this 24th day of January, 1939. 

AUSTIN F. CANFIELD 
WILLIAM T. HANNAN 
WILLIAM S. TARVER 

358 Designation of Record 

Filed January 25 1939 

• * # 

Now comes the Maryland Casualty Company, the appel¬ 
lant in the above entitled cause, and designates the parts 
of the record -which it desires to have included in the tran¬ 
script, said parts being considered sufficient for the deter¬ 
mination of the questions raised on appeal, namely: 


206 MARYLAND CASUALTY CO. VS. CARDILLO, ET AL. 


1. Bill of Complaint and Exhibits, including the tran¬ 
script of testimony at the hearing before Honorable Frank 
A. Cardillo, Deputy Compensation Commissioner for the 
District of Columbia, April 26, 1938, Answer of Insurance 
Carrier to Employee’s Claim for Compensation dated Feb¬ 
ruary 2, 1938, Stipulation by and between counsel for the 
carrier and the claimant dated May 20, 1938 and Finding 
of Fact and Award made by Honorable Frank A. Cardillo 
June 16, 1938. 

2. Motions of the defendants to dismiss Bill of Com¬ 
plaint. 

3. Order or Decree dismissing Bill of Complaint. 

4. Notice of Appeal. 

359 5. Memorandum of giving of a Cost Bond in the 

sum Two Hundred Fifty ($250.00) Dollars. 

6. Assignment of Errors. (Statement of Points) 

7. This Designation of Record. 

CHARLES B DeSHAZO 
Attorney for Plaintiff 

It is hereby stipulated this 24th day of January, 1939, 
by and between all the parties to the above entitled cause 
that the above Designation of Record is sufficient to present 
all questions involving this appeal to the court. 

CHARLES B DeSHAZO 
Attorney for Plaintiff 

AUSTIN F. CANFIELD 

WILLIAM T. HANNAN 
Attorney for Defendant, 

Mary Najjum 

DAVID A PINE 

WILLIAM S. TARVER 
U. S . Attorney for Frank A. 
Cardillo, Deputy Commis¬ 
sioner 
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360 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss : 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 359, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein field, copy of which is made 
part of this transcript, in cause No. 67637 in Equity, 
wherein Maryland Casualty Company, a corporation, is 
Plaintiff and Frank A. Cardillo, Deputy Commissioner, 
United States Employees’ Compensation Commission, Dis¬ 
trict of Columbia Compensation District, and Mary Naj- 
jum, Intervener, are Defendants, as the same remains upon 
the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe 
my name and affix the seal of said Court, at the City of 
Washington, in said District, this 4th day of March, 1939. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on Cover: No. 7360. Maryland Casualty Co., 
Appellant, v. Cardillo et al. United States Court of Ap¬ 
peals for the District of Columbia Filed Mar 6-1939 
Joseph W. Stewart, Clerk. 
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IN THE 


tHmteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
January Term, 1939. 

No. 7360. 


Maryland Casualty Company, a Body Corporate, 

Appellant , 
v. 

Frank A. Cardillo, Deputy Commissioner, United 
States Employees ’ Compensation Commission, 
District of Columbia Compensation District, and 
Mary Najjum, Appellees. 


BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE. 

This is an appeal brought under Section 26, of Title 
18 of the Code of the District of Columbia, from the 
decree of the District Court of the United States for 
the District of Columbia, dated January 11, 1939, dis¬ 
missing a Bill of Complaint filed in that Court under 
Section 21 (b) of the Employer’s Compensation Act 
(D. C. Code, Title 19, Section 11). (R. 203) The Bill of 
Complaint was filed by Appellant and sought to have 
the Court set aside an Award of Compensation ren¬ 
dered by the Deputy Commissioner for the District of 
Columbia. (R. 1-9) The Appellees (defendants be¬ 
low) filed Motions to Dismiss the Bill (R. 201-03) and 
these were granted. (R. 203) 
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The proceeding below was an appeal from an Award 
of Compensation (R. 196-200) on the ground that it 
was not in accordance with law. The specific grounds 
for appeal set forth in the Bill of Complaint (R. 1-9) 
below, and again urged here, are: 

I. Order of the Deputy Commissioner awarding com¬ 
pensation is arbitrary, capricious and contrary to law 
and is based on speculation, guess, conjecture, surmise 
and is inconsistent with established facts. 

II. The Deputy Commissioner erred in finding that 
injury arose out of and in the course of employment. 

III. The Deputy Commissioner erred in failing to 
find that deceased violated his employer’s instructions 
and was engaged in a personal enterprise for his per¬ 
sonal pleasure at the time of injury. 

IV. The Deputy Commissioner erred in finding that 
claimant was the wife of deceased without proof. 

V. The Deputy Commissioner erred in finding the 
cause of claimant’s death without any evidence thereof. 

STATEMENT OF FACTS. 

The question to be determined by this Court is 
whether the Deputy Commissioner was correct or 
erred in awarding compensation to Mary Najjum in 
view of the following: 

It was not proved that Mary Najjum was the wife 
of the deceased. (R. 55) 

It was only proved that the deceased left his office 
at his usual time during the morning of January 20, 
1937, ostensibly to proceed to his territory in the 
Southwest section of the city of Washington. (R. 25, 
111) His subsequent actions were unaccounted for 
until 4 or 5 o’clock in the afternoon, when he called 
upon customers in a drunken condition (R. 45, 73), his 
last call being made at about 8 o’clock (R. 195). More 
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than an hour later he was next accounted for at a car 
stop on North Capitol Street near New York Avenue, 
and in such an intoxicated condition that he could not 
stand upright. (R. 82, 83, 87, 91) It was not shown 
that this location was near his territory, but, on the 
contrary, the evidence showed it outside of his territory 
(R. 117); nor on any logical route between his territory 
and place of employment; and it was proved that it was 
at a later hour than he should have reported at his office 
for the close of business for that particular evening. 
(R. 28) 

Being picked up by a passing motorist he did not 
request to be driven either to his office or home, but 
continually expressed a desire for whiskey , women, and 
a good time. (R. 90, 91, 84) Having been driven to a 
liquor store he left the car and purchased whiskey (R. 
84); later he purchased gasoline. (R. 95, 107) All of 
the occupants of the car had been drinking (R. 88, 89), 
but were not customers of the deceased (R. 85), and 
while proceeding to a spot in Maryland, where beer 
could be purchased (R. 92), the deceased became in¬ 
volved in an altercation with said occupants (R. 95), 
was beaten, robbed of $2.00 (R. 97), and left upon the 
roadside. (R. 96) 


ARGUMENT. 

I. The Findings of Facts and the Compensation Award 
by the Deputy Commissioner Are Not Supported 
by Substantial and Competent Evidence, and Are 
Therefore Not in Accordance With Law. 

A. There was no evidence whatsoever, “that 
during the course of said day the said employee 
had made several calls and he had collected from 
$12.00 to $15.00 in premiums from policy-holders 
on his debit.” (R. 197-98) 




4 


B. There was no evidence, “that the occupants 
of the car knew that the employee was an insur¬ 
ance collector from the debit book which he had 
in his hand.” (R. 198) 

C. There was no evidence that, “deceased em¬ 
ployee was placed in the car bodily under the pre¬ 
text of driving him home.” (R. 198) 

D. There was no evidence, “that the criminal 
risk or hazard to which he was subjected was pe¬ 
culiar to and increased by his employment as an 
insurance collector.” (R. 198) 

E. There was no evidence whatsoever, “that the 
employer furnished the employee 'with medical 
treatment, etc., in accordance with provisions of 
Section 7 (a) of the Act.” (R. 197) 

The bill of complaint filed in this case has been pro¬ 
secuted under Section 21 of the Compensation Act. 

Subdivision (b) of Section 21 of this Act is as fol¬ 
lows: 


“If not in accordance with law, a compensa¬ 
tion order may be suspended or set aside, in 
whole or in part, through injunction proceedings, 
mandatory or otherwise, brought by any party in 
interest against the deputy commissioner making 
the order, and instituted in the Federal district 
court for the judicial district in which the injury 
occurred (or in the Supreme Court of the District 
of Columbia, if the injury occurred in the Dis¬ 
trict.) ” 

At the outset, in considering this case, a clear under¬ 
standing of the expression “not in accordance with 
law”, is essential. This court in Southern Railway Co. 
v. Cartwright (1935); Rehearing denied (1935), 63 W. 
L. R., 402, 403; 64 App. D. C. 288, 289; 77 F. (2nd) 
546, has very concisely defined it. 
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“Findings of fact by the Commissioner, when 
supported by evidence, present no ground for re¬ 
versal of his order as not in accordance with law; 
but findings of fact without such support do, 
Crowell, v. Benson, 285 U. S. 22, 46; L’Hote v. 
Crowell, 286 U. S. 528; Voehl v. Indemnity Ins. Co. 
288 U. S. 162,166; Int. Com. Com. v. Louis. & Nash. 
R. R., 227 U. S. 88, 92; Fid. & Cas. Co. v. Burris, 
59 F. (2d) 1042; 61 App. D. C. 228, 60 Wash. Law 
Rep. 574; Travellers Ins. Co. v. Allen, 237 F. 78.’’ 

Again 

“An award not supported by evidence in the 
record is not in accordance with law.” Crowell v. 
Benson, 285 U. S. 22, 46, 52 S. Ct. 285, 294; 76 L. 
ed. 598. 

The courts of other jurisdictions have been equally 
exacting. In the case of Vest v. Phoenix Motor Co. 
(1937), 50 Arizona 137, 69 P. (2d) 795, it was said: 

“It is, of course, incumbent upon the claimant 
to show affirmatively that she was entitled to com¬ 
pensation. Davis v. Industrial Commissioner, 46 
Ariz. 169; 49 P. (2d) 394; Ocean Accident & Guar¬ 
antee Corp. v. Industrial Commissioner, 32 Ariz. 
265, 257 P. 641.” 


In the case of Grant v. Marshall (1931), D. C., 56 
F. (2d) 654, cited by my opponent in the court below, 
this court was very definite in reference to the com¬ 
missioner’s finding. It stated: 

“As in review of the order or judgment of any 
special tribunal (and the deputy commissioner 
is in that category), the only issues are error of 
law and whether there is no substantial evidence 
legally sufficient to support the finding of fact.” 

If the deputy ignores proper evidence pre- 
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sented, it is an error of law; if prejudice result, 
his order is not in accordance with law, and the 
court will give relief. See the O’Fallon case, 279 
U. S. 461, 49 S. Ct. 384, 73 L. Ed. 798.” 

Of what is expected of a claimant the court in Bakers 
Consulting Bureau v. Julian, (1937), 103 Tnd. App. 21S, 
6 N. E. (2d) 737, states: 

“That the burden of establishing each fact nec¬ 
essary to a legal award of compensation rests 
on the applicant, and that the finding of such facts 
must be based upon something more than mere 
guess, conjecture, surmise, or possibility, has been 
so uniformly held that we omit the citation of au¬ 
thority so holding. In the instant case, after 
searching the record for evidence to affirm, we 
concluded that such burden has not been dis¬ 
charged by appellee.” 

Again in Southern Shipping Co. v. Lawson , (1933), 5 
Fed. Supp. 321, 324; 

“These matters cannot rest upon mere conjec¬ 
ture or surmise. They must appear by the evi¬ 
dence * * 

Of presumptions in favor of claimant the courts 
have been no less definite. See the case of George 
L. Eastman & Co., v. Industrial Acc. Comm. (1921), 
186 Calif. 587, 200 P. 17, 19, relied on by my opponent, 
in the court below. 

“It must be conceded that the burden is upon 
applicant for compensation to show that the in¬ 
jury arose out of as well as in the course of the 
employment; and there is no presumption, as con¬ 
tended by respondents, that because an injury oc¬ 
curs in the course of the employment it arises out 
of or because of that employment.” 
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This court has been very definite on this subject in 
Indemnity Insurance Company v. Hoage (1932); Re¬ 
hearing denied (1932), 60 W. L. R. 450, 61 App. D. C. 
173, 174; 58 F (2d) 1074. Although this case was re¬ 
versed by the United States Supreme Court (1933), 
288 U. S. 162; 77 L. ed. 676; they did not find that this 
honorable court erred in its statement that: 

“This statutory presumption, however, fur¬ 
nishes merely a basis for proof and not a substi¬ 
tute therefor. It does not shift the burden of 
proof from the claimant to prove by substantial 
evidence that the injury arose out of and in the 
course of his employment. * * * ” 

These are not new rules, but a reiteration of the 
principle laid down in New Amsterdam Casualty Com¬ 
pany v. Hoage (1931), 60 App. D. C. 40, 41; 46 F (2d) 
839. 


“Was the award in this case ‘in accordance, 
with law’? Upon proof of an injury and that the 
relationship of the employer and employee existed 
at the time, the presumption arises, (in the ab¬ 
sence of substantial evidence to the contrary) 
that the claim for compensation ‘comes within 
the provision of this act.’ If substantial evidence' 
to the contrary is introduced, and no other evil 
dence is introduced in behalf of the claimant, thfc 
presumption must give way. ‘Presumptions can 
stand only while they are compatible with the con^- 
duct of those to whom it may be sought to apply 
them; and still more must give place, when in con¬ 
flict with clear , distinct and convincing proof.' 
Fresh v. Gilson, 16 Pet. 327, 331, 10 L. ed. 982. 
See also Flannery v. Willcuts (C. C. A.), 25 F. 
(2d) 951, 953; Loetscher v. Burnet, decided this 
day, 60 App. D. C. 38, 46 F. (2d) 835; Curry v. 
Stevenson, 58 App. D. C. 162, 26 F. (2d) 534.” 
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Again, in the case of Vorhl v. Indemnity Insurance 
Co. (1933), 288 U. S. 162, 61 W. L. R. 186. ‘ 

“And when the Deputy Commissioner follow¬ 
ing the course prescribed by statute, makes such 
a determination, his finding of fact, supported by 
evidence , must be deemed to be conclusive.” 

In other words, if it be shown that the Commissioner, 
in making any of his findings, indulged in speculation, 
guess, conjecture or surmise, his decision ought and 
will be reversed by this Honorable Court. 

"We do not propose to point out one immaterial in¬ 
stance in which the Commissioner made a finding of 
fact not substantiated by evidence, but we will demon¬ 
strate that each and every material fact found by the 
deputy commissioner concerning the cause of the in¬ 
jury is erroneous and is based on speculation, guess, 
conjecture and surmise. 

These individual erroneous findings are as follows: 

A. The deputy commissioner found: 

“that during the couse of said day the said em¬ 
ployee had made several calls and he had collected 
from $12.00 to $15.00 in premiums from policy¬ 
holders on his debit.” (R. 197-98) 

Nowhere in the record is there any evidence to that 
effect. On page 32, the deputy commissioner on his 
own motion, asked deceased’s superior the following 
questions: 

“Q. Have you estimated or made any attempt 
to estimate how much money he had collected for 
the American National Insurance Company that 
day? 

A. Yes, when he finished up his calls that day, 
I believe he had collected approximately twelve to 
fifteen dollars that day. 
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Q. Do you keep in your office a record of the 
earnings of your solicitors and collectors ? 

A. Yes, we do. That is, w T e can keep it fairly ac¬ 
curate; however, it is hard for us to keep an exact 
record of the commissions the men earn because 
of the fact that the commissions on weekly poli¬ 
cies they sell on the road, they retain the first 
25 weeks of premiums. It is very difficult to keep 
an exact record of it, but the stated remuneration 
which the company pays a man, we know it is 
very easy to keep track of, because we pay them a 
stated amount of a $10 bonus and 15 percent of 
their collections on their debits each week. On 
that particular size, however, it would amount to 
virtually $10 a week.” 

Obviously from the above, the witness did not know 
what the deceased collected that day, as a matter of 
fact he so stated when he said “I believe he had”. 
In fact he did not even know the weekly earnings and 
he says so, “it is hard to keep an exact record”, * * # 
“It is very difficult to keep an exact record.” Yet 
on this testimony the deputy commissioner made the 
above referred to findings of fact. No argument is 
needed to convince anyone that this finding is the gross¬ 
est kind of speculation, guess and surmise. 

Let us examine the record further, in an effort to 
determine the true facts. On page 26 of the record the 
same witness said: 

“Q. Did he mention any other articles at that 
time upon his person? 

A. No—he mentioned that they had taken some 
money off of him, and he didn’t know how much 
was the company’s and how much of his own per¬ 
sonal funds he had. He told me he had not col¬ 
lected so much that day, but the exact amount J 
do not recall.” 
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Again, on page 30 of the record; this same witness 
testified as follows: 

“A. Yes, he told me he had been held up and 
had lost the money. He did not know how much 
of his own money he had and how much cf the 
company’s money he had. He had been held up, 
and this money had been taken away from him, 
and the collection book was lost.” 

Again, on page 31, this witness said: 

“He did tell me that night he had been held 
up and that the money was taken away from him, 
and how much of his owm money or how T much of 
the company’s money, he did not knoiv exactly, 
and the collection book w’as lost. That I distinctly 
remember him telling me the next day, because I 
was very interested in getting the company’s 
moneys he had collected, and secondly the collec¬ 
tion book.” 

Thus, it is seen that neither the witness nor deceased 
knew how much had been collected. Yet, the record 
contains very definite information on that subject, given 
by deceased’s customers, who testified before the de¬ 
puty commissioner. Not the slightest shadow w*as 
cast on their testimony in any way. In fact, two of 
them were actually called as claimant’s witnesses. The 
first one testified that she did not pay because deceased 
wras drunk. (R. 45). The second stated, “I paid 
him” * * * (R. 116). The third was called by 

the carrier, and she stated, ‘*1 pay sixty cents w r eekly”. 
(R. 195) The fourth did not pay because he was 
drunk. (R. 73). The fifth refused for the same rea¬ 
son. (R. 76). The sixth paid him Dinety-five cents. 
(R. 79). His superior testified as follows as to the 
number of calls he had to make. (R. 36). 
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“Q. Did you recall giving Mr. Swiss a list of 
calls made every Wednesday on the Southwest 
debit of Mr. Najjum? 

A. I do, sir. 

Q. Is that the list (nanding a paper to the wit¬ 
ness) ? 

A. Yes, sir, that is right. Those were definite 
Wednesday calls, and they still remain Wednesday 
calls to this day. 

Q. How many of them are there 1 ? 

A. At that time this one only listed eight calls.” 

Therefore, the actual amount of money collected 
was far from that found by the deputy commissioner. 
This was not all the testimony. It was also shown that 
the deceased spent $1.00 for whiskey, (R. 84) and $1.00 
for gasoline, (R. 95,107), and that when he was robbed 
only $2.00 was obtained (R. 97, 103), and his empty 
billfold was found near his body. (R. 67). 

It is respectfully submitted that a more reasonable 
guess, if one had to be made, was that he was robbed 
of his own money. 

In this case, however, the finding actually made was 
tantamount to, and had the legal effect of, arbitrari¬ 
ness, contrary to all the principles of law and evidence 
as laid down by the courts since the inception of the 
Compensation Act. 

B. The commissioner then found, 

“that the occupants of the car knew that the em¬ 
ployee was an insurance collector from the debit 
book which he had in his hand.” (R. 198) 

It is hard to understand by what process this deci¬ 
sion was reached when we consider that the two who 
committed the robbery did not testify, and that such 



12 


knowledge on her part, although presumed, was not 
known to Miss Gerardi. (R. 103.) 

“Q. Did you know what business Mr. Najjum 
was in? 

A. Uh-huh. 

Q. How did you know that? 

A. By his insurance book. 

Q. Did the others in the car know that he was 
an insurance agent? 

A. Morris Wolf did. 

Q. Anyone else? 

A. I don’t know if they did or not. They never 
said anything about it. They probably did—could 
tell.” 

Again, (R. 104) 

“Q. Do you mean to say that you sat in the 
front of the car and did not know what plans they 
had made and what they were discussing and were 
proposing to do with Najjum? 

A. When? 

Q. Before he was let out of the car. 

A. No. 

Q. No what? 

A. I don’t know what they planned to do after 
it was planned. They might have been planning 
it all the time, but I didn’t know what w r as going 
on.” 

And the other witness. Wolf, went home and had no 
part in the robbery (R. 84, 85). His testimony was as 
follows: (R. 91, 92) 

“Q. When you first saw Mr. Najjum standing 
at the car stop, wrho w T as it that discovered he was 
an insurance man? Do I understand that you 
w^ere the one? 

A. Yes. 

Q. What did you say to the others in the car? 
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A. I said, ‘There is a cousin of mine.’ I have 
a habit of calling everybody a cousin. I was in 
the insurance business too. 

I says, ‘ Let’s take him home. ’ 

Q. So, the others in the car knew he was an in¬ 
surance man ? 

A. Exactly. 

Q. Were any statements made by anybody else 
in the car concerning his business ? 

A. No, sir. 

Q. When you went home do you know where 
they were bound for? 

A. No, sir. They were talking about going out 
to Capitol Heights, or something—out to Patsy’s, 
or something. It is a place where they sell beer 
and dance. This particular night they didn’t have 
no dance out there, so I don’t know why they were 
going out there, but nevertheless that is what they 
were referring to. That is out in Capitol 
Heights.” 

He was the only one who knew that he was an in¬ 
surance collector and he presumed the others knew the 
deceased’s business. 

As to the reason the deceased was picked up, the 
testimony of the above two is all we have on the sub¬ 
ject. (R. 82) 

“A. We didn’t say anything to him. We were 
going up to this light, up to New York Avenue, 
and up North Capitol to New York Avenue. There 
is a light, and this light just changed to red, and 
we had to stop. 

We came to an abrupt stop, and we happened to 
stop right by—right on the inside, on the right, 
and there was this man. He was kind of falling 
down on the car stop, like sliding, you see. I no¬ 
ticed his book right in his hand, and I saw his book 
right away, and I took an impression he was an in¬ 
surance man. 
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Q. What caused him to slide down ? 

A. Oh, he was drinking —drunk at the time. 

Q. What did you do? 

A. Then I suggested to the bunch that we take 
him home if he didn’t live very far.” 

Miss Gerardi testified as follows: (R. 93) 

“Q. You saw a stout man? 

A. Yes, he looked like he was drunk or some¬ 
thing.” 

This would indicate that the reason that the deceased 
was picked up vras because of his drunken condition, 
and the fact that he had an insurance book in his hand 
was a minor circumstance. Would not they have 
picked him up just as quickly had he not had the book? 
Obviously, the mere asking of the question leads us 
into the realm of speculation and conjecture. Or re¬ 
verse it, if deceased had been sober, would he have been 
picked up? If w’e must speculate, is not the negative 
answer to this question the most reasonable answer? 

C. Yet it was upon this evidence that the Commis¬ 
sioner found that: 

“deceased employee was placed in the car bodily 
under the pretext of driving him home.” (R. 198) 

It is contended that this finding is clearly contrary 
to the evidence, inasmuch as the suggestion came from 
the witness, Wolf, who had no part in the robbery; that 
an effort was made to carry him home (R. 90); that 
this effort was defeated by deceased’s oicn wishes , with 
the result that Wolf thereupon separated from the 
others. 

It is indeed difficult to find a source for this finding, 
unless it be the brain child of the principle witness, 
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McMahon, that deceased told him that he had been 
abducted and held up. (R. 30) 

“Q. Do you remember saying that? 

A. Yes, I recall saying that. 

Q. Why do you say today that he told you he 
was held up and was abducted? You did not say 
anything about his being abducted here, did you? 

A. Well, that I don’t recall. To my way of 
thinking, held up and abducted is practically—I 
would construe them to be the same thing. 

Q. Yes, but you did not say anything about that 
happening to him at the time you talked to me. 
You said at that time, when you told me about it, 
that he did not remember what had happened to 
him. Now you come in here and tell us about his 
being abducted, and so forth. 

A. Well, as I recall it, that was the report I give 
at the time, and I give it, as I told you just a mom¬ 
ent ago, as I understood it at the time. Later on— 
later developments, however, I don’t know of. I 
told you at that time that a Mrs. Jarrett was, to 
my knowledge, the last lady he had seen. Then, 
later on I found he had been to Mrs. Malone’s 
home as late as 7 o’clock. I did not know about 
that at that time. I had been able to verify other 
calls later on, as time went on. 

Q. In other words, he did not tell you about the 
abduction or the hold-up? You just learned that 
later from other sources? 

A. That is right.” 

It should be noted that there was one finding made 
in this case which is amply supported by the evidence 
of practically every witness who saw deceased on Jan¬ 
uary 20, 1937, and that is that he was drunk. About 
this fact there is no doubt. 
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D. The deputy commissioner next finds, 

* ‘That the criminal risk or hazard to which he 
was subjected was peculiar to an increase by his 
employment as an insurance collector.” (R. 198) 

When we consider that there was no proof or offer 
of any proof that any other man in like employment 
had been robbed and injured because of his work, or 
that any other employee of this company had been, or 
that this employee had ever had a similar experience, 
we readily see that this also is gross surmise and con¬ 
jecture. As a matter of fact, he was subjected to no 
greater risk than anyone else on the street at that time 
of night. See the case of Maryland Casualty Co. v. 
Peek , (1927), 36 Ga. App. 557, 137 S. E. 121, 122, cited 
with approval and followed in case of Lumberman’s 
Mutual Casualty Co. v. W. F. Flindt (1927), 37 Ga. 
App. 72, 139 S. E. 128. In the former case the claim¬ 
ant was a drapery hanger and as such was required to 
travel from town to town by train. While so doing, he 
was shot by a passenger. Of this incident the court 
said: 

“The assault upon him had no connection what¬ 
ever with his employment. The risk of being ex¬ 
posed to an unprovoked assault by one seemingly 
insane was not a risk peculiarly incident to Peek’s 
employment. All persons whether in an employ¬ 
ment similar to that of Peek or in anv other em- 

m 

plovment, are subject to such a risk anywhere in 
the company of others.” 

See also case of Borgeson v. Industrial Commission , 
et al (1938), 368 III. 1S8; 13 X. E. (2d) 164, 165, 166; 
which vras the case of a musical salesman who was 
leaving his hotel to keep a sales appointment and was 
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struck by a bullet fired by a colored man toward a 
colored woman. 

“We have heretofore held the phrases ‘arising 
out of’ and ‘in the course of’ the employment 
were used conjunctively in the Workman’s Com¬ 
pensation Act, Smith-Hurd Stats, c. 48 § 138 et 
seq., and that the circumstances of the accident 
must satisfy both the one and the other. Danville, 
Urbana & Champaign Railway Co. v. Industrial 
Commission, 307 Ill. 142, 138 N. E. 289. The ap¬ 
plicant has the burden of showing that the injury 
occurred not only while ‘in the course of’ his 
employment, but also that it arose ‘out of his em¬ 
ployment.' Mirific Products Co. v. Industrial 
Commission, 356 Ill. 645, 191 N. E. 203; Landon v. 
Industrial Commission, 341 Ill. 51, 173 N. E. 49; 
Nelson v. Industrial Commission, 346 Ill. 82, 178 
N. E. 346. In seeking a determination of the issue 
presented, no all inclusive rule can be laid down, 
but each case must be decided with reference to its 
own circumstances. Irwin-Neisler & Co. v. Indus¬ 
trial Commission, 346 Ill. 89, 178 N. E. 357; Dam- 
bold v. Industrial Commission, 323 Ill. 377, 154 
N. E. 128. 

It is not sufficient, however, that the presence of 
the injured person at the place of the injury is 
because of his employment, unless the injury itself 
is a result of some risk of that employment. If 
the injury is caused by reason of some factor un¬ 
related to the nature of the employment, it can¬ 
not be said to arise out of the employment. The 
injury arises out of the employment when, upon 
consideration of all the circumstances, there is ap¬ 
parent to the rational mind a causal connection be¬ 
tween the conditions under which the work is re¬ 
quired to be performed and the resulting injury. 
This test would exclude an injury which cannot 
fairly be traced to the employment as a contribut¬ 
ing, proximate cause and which comes from a haz¬ 
ard to which the employee would have been equally 
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exposed apart from the employment. The causa¬ 
tive danger must be peculiar to the work and not 
common to the neighborhood. Spiller v. Indus¬ 
trial Commission, 331 Ill. 401, 163 N. E. 406, 60 
A. L. R. 1397; Jones Foundry & Machine Co. v. 
Industrial Commission, 312 Ill. 27, 143 N. E. 420; 
Sure Pure Ice Co. v. Industrial Commission, 320 
Ill. 332, 150 N. E. 909, 910; Jersey Ice Cream Co. 
v. Industrial Commission, 309 Ill. 187, 140 N. E. 
862; Citv of Chicago v. Industrial Commission 
292 Ill. 406, 127 N. E. 49, 15 A. L. R. 586; Mix 
Dairv Co. v. Industrial Commission, 308 Ill. 549, 
139 N. E. 926. 

In Spiller v. Industrial Commission, supra, a 
mechanic employed in a garage, while repairing a 
car, was struck and injured by a bullet accidently 
fired by a friend in the garage office. In Jones 
Foundry Co. v. Industrial Commission, supra, an 
employee draftsman was shot by a mentally de¬ 
ranged former employee in an altercation with the 
secretary of the company over wages claimed due 
him. In Sure Pure Ice Cream Co. v. Industrial 
Commission, supra., the night chief engineer on 
duty at the plant was shot by a policeman when 
the engineer did not obey a command to halt. In 
Jersey Ice Cream Co. v. Industrial Commission, 
supra, an employee selling ice from the rear plat¬ 
form at the plant was shot by unidentified assail¬ 
ants. In City of Chicago v. Industrial Commis¬ 
sion, supra, an employee who refused to get a can 
of drinking water for a fellow employee was 
struck on the head by a shovel in the hands of the 
other employee; and in Mix Dairy Company v. In¬ 
dustrial Commission, supra, a man employed to 
make milk deliveries in the early morning was shot 
by an assailant in the course of performing his 
regular duties. In each of these latter cases com¬ 
pensation was denied, on review by this court, for 
the reason that the injuries sustained in each of 
these cases did not have their origin in any risk 
peculiar to the employment and therefore there 
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was no causal relation between the character of 
the employment and the injury. 

In the instant case we are unable to perceive any 
connection between the injury and the nature of 
Borgeson’s employment. The injury was not in¬ 
curred through any risk incidental to or having its 
origin in the character of the employee’s work. 
As we said in Sure Pure Ice Co. v. Industrial Com¬ 
mission, supra: ‘It is not enough that the pres¬ 
ence of the injured person at the place of the in¬ 
jury is because of his employment, unless the in¬ 
jury itself is the result of some risk of the em¬ 
ployment. ’ The injury did not have its origin in 
any risk or hazard of traffic or transportation to 
which, as a traveling salesman, Borgeson might be 
subjected. He was injured because of his pres¬ 
ence in the street at the time the shot was fired, 
but any loiterer there was exposed to the same 
risk. The injury cannot be traced to the nature 
of the employment as a contributing proximate 
cause. Borgeson was merely exposed to a danger 
common to the neighborhood and the injury suf¬ 
fered did not flow as a rational consequence from 
any risk connected with or arising out of his em¬ 
ployment. Great American Indemnity Company 
v. industrial Commission, 367, Ill. 241, 11 N. E. 
(2d) 9; Mix Dairy Co. v. Industrial Commission, 
supra.” 

and Sclioltzhauer et al v. C. <£ L. Lunch Co., et al 
(1922), 233 N. Y. 12; 134 N. E. 701, 702; 

“On the 28th of June, 1919, Irma D. Scholtz- 
haucr, daughter of the claimant, was employed as 
a waitress by the C. & L. Lunch Co. at 2246 Broad¬ 
way, New York City. There was employed at the 
same time, by the same company, a colored dish 
washer by the name of Arthurs. About 6 o’clock 
in the afternoon of the day named Arthurs in¬ 
vited the daughter to go out with him that evening. 
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She declined the invitation and stated to another 
employee that she would not go out with a negro. 
Her statement to this effect having been repeated 
to Arthurs, made him very angry. Shortly there¬ 
after, when the daughter took some dishes to the 
place where Arthurs was working and pushed 
them through an opening in the partition between 
the restaurant and the kitchen he drew a pistol 
and shot her, and immediately ran from the 
kitchen to the restaurant, again shot her, and she 
died shortly thereafter. Claims for compensation 
were filed by the mother and two sisters of the de¬ 
ceased, on the ground that they were dependants. 
The claims of the sisters were not allowed, but that 
of the mother was. An appeal was taken by the 
employer and insurance carrier to the Appellate 
Division, Third Department, where the determina¬ 
tion of the Industrial Board was unanimously af¬ 
firmed. Permission was thereafter given to ap¬ 
peal this court. 

To justify the State Industrial Board in mak¬ 
ing an award, the injuries complained of must 
have arisen both out of and in the course of the 
employment. It must have been received while 
the employee was doing the work for which he was 
employed, and in addition thereto such injury 
must be a natural incident to the work. It must 
be one of the risks connected with the employ¬ 
ment, flowing therefrom as a natural consequence 
and directlv connected with the work. Heitz v. 
Ruppert, 2i8 N. Y. 148, 112 N. E. 750, L. R. A. 
1917A, 344. An award cannot be made where the 
accident results from, the chances of life in general 
to which the injured person was exposed in com- 
mon with all mankind rather than as an employee. 
Heitz v. Ruppert, supra, 218 N. Y. 152, 112 N. E. 
750, L. R. A. 1917A, 344; Craske v. Wigan, (1909) 
L. R. 2 K. B. 635; Thom v. Sinclair, (1917) App. 
Cas. 137; Dennis v. White & Co., (1917) App. Cas. 
479; Rayner v. Sligh Furniture Co., 180 Mich. 168, 
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14G N. W. 665, L. R. A. 1916A, 22, Ann. Cas. 
1916A, 386. 

The* authorities cited by the respondent are not 
in point. The injury in such cases all arose over 
some dispute as to the work to be done by the em¬ 
ployee or in some other way were directly trace¬ 
able to and connected with the employment. Here 
the injury to the daughter , while it arose during 
the course of, did not arise out of, the employment. 
The only suggestion that the employment had any 
bearing on the injury was that the employment 
brought the tiro persons together. The murder, 
however, arose not out of the employment, but 
because the deceased refused to accept Arthurs 
invitation, and his anger by reason thereof. The 
fact that the murder took place on the employer’s 
premises was a mere incident. It might equally 
well have happened on the sidewalk in front of the 
building, or while the daughter was on her way 
home, or at any other place where Arthurs had 
chanced to meet her. Had Arthurs made the pro¬ 
posal to the daughter while she was away from 
the place of employment, and after her rejection 
of it had killed her, it could not with any reason be 
contended that a claim could arise under the com¬ 
pensation law (Cons. Laws, c. 67) 

The order of the Appellate Division and the de¬ 
termination of the Industrial Board are therefore 
reversed, and the claim dismissed, with costs 
against the Industrial Board in this court and the 
Appellate Division.” 

Also Slvslier et al v. Fire Department of City of Pon¬ 
tiac (1938), 284 Mich. 657; 280 N. W. 78, 79; wherein 
deceased was a fireman employed by the City of Pon¬ 
tiac. On the morning of December 2, Captain Bladburn 
called Slusher’s home and inquired as to the where¬ 
abouts of Slusher because he was late for work. As it 
was the Captain’s duty to inform the chief of the De- 
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partment, which was done. On the morning of Decem¬ 
ber 4th Slusher reported for work and about 11:15 
a. m. while in the act of peeling potatoes was shot in 
the back of the head and killed by Bladburn who there¬ 
upon committed suicide. In considering this case the 
court stated: 

“The rule is well stated in Marshall v. Baker- 
Va'wter Co., 206 Mich. 466,173 N. W. 191, where in 
quoting from Jaquemin v. Turner & Seymour 
Manufacturing Co., 92 Conn. 382, 103 Atl. 115, 
L. R. A. 1918E, 496, we said (P 192): 

‘If one employee assaults another employee 
solely to gratify his feeling of anger or hatred, the 
injury results from the voluntary act of the assail¬ 
ant, and cannot be said to arise either directly out 
of the employment or as an incident of it. But 
when the employee is assaulted while he is defend¬ 
ing his employer, or his employer’s property, or 
his employer’s interests, or when the assault was 
incidental to some duty of his employment, the in¬ 
juries he suffers in consequence of the assault will, 
as a rule, arise out of the employment. He will 
then be serving his employer’s ends and not his 
own. ’ 

From the evidence we find that there was no 
proof of any disagreement between Slusher and 
Bladburn over their work. The evidence sus¬ 
tains the finding of the department that there was 
nothing to indicate that the shooting arose out of 
circumstances connected in any manner with the 
employer’s business. 

The award of the Department of Labor and In¬ 
dustry is affirmed.” 

And Sheets v. Glemvood Telephone Co. (1938),—Neb. 
—280 N. W. 238, where injured party was a telephone 
operator and kept a small exchange in her home and 
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cared for it when called by an alarm bell. Her hours 
were from 6 a. in. to 9 p. m. At the time of the injury 
she put on the alarm bell and w^ent out on her back 
porch to get a drink and to put some milk in the cooler. 
On her return although the alarm bell had not rung she 
stumbled in going back into the house and broke her 
hip. The court held that at the time of her injury she 
had deviated from her employment and was injured 
while engaged in her own business and was not entitled 
to compensation. 

In the case of Burke v. Shell Petroleum Corp. (1933), 
97 Ind. App. 603; 187 N. E. 685, claimant was a service 
station attendant and had been instructed to keep 
neighbor boys off the premises. It was proven that he 
had chased them off in the past. On another day he 
was struck in the eye by a snowball and lost his eye, 
throwm by someone. In sustaining the commissioner 
in denying this man compensation, the court said in 
part: 

“An examination of the evidence in this case 
fails to disclose that appellant, on account of his 
employment or the conditions under which he 
worked, was exposed to any peril from a thrown 
missile, different from that to which any other per¬ 
son in, on, or about the premises of appellant was 
subjected. There is evidence that the premises 
adjoined two streets; that the general public would 
‘cut through’ in going from one street to the 
other; that appellee had customers who of neces¬ 
sity would have to be on and about the premises 
where appellant worked. All of these persons 
were as much exposed to the danger of being 
struck by a missile thrown by some third person 
as was appellant. There is no evidence that ap¬ 
pellant’s duties required him to be any place 
where, in the natural course of events, it would or 
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could be reasonably expected that he might be in¬ 
jured by some object thrown; nor that he was re¬ 
quired to go or be any place where customers 
(members of the general public) might not like¬ 
wise reasonably be. 

The other argument advanced as to why appel¬ 
lant should have been given compensation is that 
boys frequently played in the neighborhood, and, 
at times, on the premises of appellee; that it was 
appellant’s duty to prevent their playing on said 
premises; that because of this and his actions to 
carry out his instructions, their enmity was in¬ 
curred against him as an employee and a peril, 
incidental to the employment, created. There is no 
evidence as to who threw the snowball, or as to the 
reason for doing so; nor that at any time prior to 
the injury any snowballs, rocks, or other missiles 
had ever been throwm over, upon, or across the 
premises. No testimony to prove that the snow¬ 
ball was thrown by any person who had ever been 
ordered from the premises. If there was evidence 
to prove that appellant had been struck and in¬ 
jured by a thrown missile at a time when, by rea¬ 
son of instructions from his employer, he was 
‘chasing’ the boys from the premises, and that the 
missile was then throwm, or thrown thereafter by 
some person connected with the event, a different 
question would be presented.” 

Nor are these courts alone in so holding. I refer to 
American Fuel and Clay Products v. Gilbert (1930), 
221 Ala. 44, 127 So. 540, 541, where the employee was 
putting cement in a house during a storm. The house 
had a guy wire on it and lightning struck the guy wire 
of the house and killed an employee. In awarding 
compensation, the court stated: 

“This court has carried the principle of those 
cases to another state of facts in Dean v. Stockham 
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Pipe & Fittings Co., 123 So. 225. The question in 
them was, conceding that the employee was en¬ 
gaged in the course of his employment, did the 
accident ‘arise out of it?’ The answer was said to 
depend upon a correct application of the principle 
that the hazard of the accident ‘was peculiar to the 
employment as a contributing cause’, and flowed 
from that source as a rational consequence. It ex¬ 
cludes therefore an accident ‘which comes from a 
hazard to which the workmen would have been 
equally exposed apart from the employment’.” 

This case is very instructive, and it considers care¬ 
fully a number of cases where the cause of injury was 
lightning and distinguishes those cases and divides 
them into two classes: one, where the employee’s work 
put him near something that made it more likely for 
lightning to strike him, as in the above case—a guy 
wire attached to the house in which the employee was 
loading cement. The second class of cases, in which 
the employee was standing under a tree, something 
that anyone, no matter what employment he may have 
been in would likely have been doing, had he been at 
that spot at the time of the storm. My opponent cites 
in his own brief in the court below a case of this type. 
I refer to the case of Harris v. Sloss-Shefield Steel <& 
Iron (1931), 222 Ala. 470,132 So. 727, where an electri¬ 
cian was intentionally shot by a fellow employee in the 
course of an altercation. It was shown that the elec¬ 
trician had no part in the altercation, but at the time 
was on duty awaiting trouble signal. The court in 
denying compensation stated: 

“In each of these cases, the injured employee 
was engaged in the duties of his employment when 
injured, and, while in some of said cases it may 
have been stated that his employment exposed him 
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to danger, the court did not have in mind a case 
like this or intend to nullify subdivision J of Sec. 
7596 of the Code. Nor did the court hold, or mean 
to hold, that the mere fact that the employment 
put the injured servant in the place where injury 
would of itself suffice, in the absence of some 
causal connection between the injury and the em¬ 
ployment.” 

Your attention is also called to the case of Wall v. 
Royal Indemnity Company, (1927), Texas Civ. App. 
299 S. W. 319-321, in which the court said: 

“The facts that deceased was killed on the lease 
where he was employed, and while returning to his 
home from his work, and that the topography and 
seclusion of the place where he worked were such 
as to favor and encourage the murderers to kill 
him, do not in any manner suggest or warrant the 
influence of the further fact that his injury had to 
do with, and originated in, his work, in the absence 
of any showing that the crime would not have been 
committed at any other place, or but for such em¬ 
ployment.” 

This Court has also had something to say about this. 
In the case of Ayers v. Iloagc, (1933), 61 W. L. R. 146; 
61 App. D. C. 388-389; 63 F. (2d) 364; Rehearing de¬ 
nied February 16, 1933, the court said: 

“The mere fact that the injury is contempora¬ 
neous or coincident with the employment is not a 
sufficient basis for an award. Indemnity Insur¬ 
ance Co. of North America v. Hoage, 61 App. D. C. 
173; 58 F. (2d) 1074, 60 W. L. R. 450; Madore v. 
New Departure Mfg. Co., 104 Conn. 709, 134 Atl. 
259, 261. In the Madore case, the court said: ‘Be¬ 
fore he can make a valid award the trier must de¬ 
termine that there is a direct causal connection be¬ 
tween the injury, whether it be the result of acci- 
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dent or disease, and the employment. The ques¬ 
tion he must answer is, Was the employment a 
proximate cause of the disablement, or was the in¬ 
jured condition merely contemporaneous or coin¬ 
cident with the employment? If it was the latter 
there can be no award made’.” 

E. The deputy commissioner also finds, 

“That the employer furnished the employee with 
medical treatment, etc., in accordance with the 
provisions of Section 7 (a) of the Act.” (R. 197) 

Later in the aw^ard he states, “That the said bills 
have not been paid.” (R. 199) 

Obviously, both of these statements cannot be true, 
and my opponent, in the court below admitted that the 
commission erred in this respect. True, this finding 
would be immaterial if it were the only error in the 
award, but it is our contention that this is indicative of 
the v'hole award, and is a good illustration of the con¬ 
fusion existing in the commissioner’s mind concerning 
all of the facts in this case. 

II. The Deputy Commissioner Erred in Finding that 
the Injury Arose Out of and in the Course of the 
Employment, Because: 

A. “wrhile deceased employee w r as standing at 
a car stop at the corner of North Capitol Street 
and New York Avenue, Washington, District of 
Columbia, waiting for a street car to take him to 
the office or to his home” (R. 198), wras contrary 
to the evidence. 

B. “that at eight p. m. * * # he had still an¬ 
other collection call to make thereafter”, w T as con¬ 
trary to the evidence. (R. 198) 

C. The deceased had left employment and wras 
on a personal frolic. 
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D. The deceased’s injury resulted solely from 
intoxication and had no connection whatsoever 
with his work. 

In considering this point, our first concern should be 
the act itself. Section 2, Subsection (2): 

“The term ‘injury’ means accidental injury or 
death arising out of and in the course of employ¬ 
ment, * * * ” 

It will be observed that our Act is in the conjunctive 
and not in the disjunctive. This means the presence of 
tw T o elements, “arising out of” and “in the course of”, 
before compensation is due. This Court in the case of 
Morgan v. Hoage , (1934), 62 IV. L. R. 694; 63 App. 
D. C. 355, 356; 72 F. (2d) 727, Cert, denied Oct. 22, 
1934, 62 W. L. R. 829, 293 U. S. 606; 79 Fed. 697; 55 
S. Ct. 122; 79 L. ed. 697; gave this particular section 
of the act considerable attention and was very careful 
to define it. 

“In order that there may be recovery the injury 
must both arise out of and also be received in the 
course of the employment. Neither alone is enough 
• # *. It is sufficient to say that an injury is re¬ 
ceived ‘in the course of’ the employment when it 
comes while the workman is doing the duty which 
he is employed to perform. It ‘arises out of’ the 
employment, when there is apparent to the ra¬ 
tional mind upon consideration of all the circum¬ 
stances, a causal connection between the condition 
under which the work is required to be performed 
and the resulting injury.” 

Nor is this all that our court has had to say about 
this matter. I refer to the case of Speaks v. Hoage , 
(1935), 64 App. D. C. 324, 327; 78 F. (2d) 208. 
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“ • • * Tti e rule in such cases is well expressed 
in Ayers v. Hoage, 61 App. D. C. 388, 63 F. (2d) 
364, as follows: ‘an injury arises out of’ the em¬ 
ployment within the meaning of the compensation 
act when it occurs in the course of the employment 
and as the result of a risk involved in or incidental 
to the employment or to the conditions under 
which it is required to be performed. The mere 
fact that the injury is contemporaneous or coinci¬ 
dent with the employment is not sufficient basis 
for an award. * * * ” 

A number of courts have expressed this principle in 
different language. It is both instructive and interest¬ 
ing to review some of these expressions. In Archibald 
v. Ott, 77 W. Va. 448, 87 S. E. 791, L. R. A. 1916 D 1013, 
the court said: 

“It is not enough to say the accident would not 
have happened if servant had not been engaged in 
the work at the time, or had not been in that place. 
It must appear that it resulted from something 
that he was doing in the course of his work or from 
some particular danger to which the work exposed 
him.” 

To the same effect is the case of Grain Handling Co., 
Inc. at af. v. McManigal, et al. (1938), 23 F. Supp. 748, 
750, in which the court said: 

“To support an award there must be an evidence 
to show that the claimant sustained ‘an injury’, as 
that word is defined by the Act, and that there is 
a direct causal connection between the injury and 
the employment. Hoage v. Liberty Mutual Ins. 
Co., 78 F. (2d) 874; Speaks v. Hoage, 78 F. (2d) 
208.” 

The New York courts have had something to say 
about this question also. In Magill v. Cunard White 
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Star Limited, (1937), 294 N. Y. S. 156, 250 App. Div. 
813, 275 N. Y. 568, deceased was purchasing agent, and 
he had caused an employee to be dismissed for miscon¬ 
duct. The employee had threatened him. Many months 
later deceased went with a fellow’ employee to lunch. 
They then took a w’alk. During the w’alk the discharged 
employee struck deceased from the rear. He died the 
next day. Of this, the court said: 

“There was some evidence that Magill some¬ 
times made business calls for his employer during 
the noon hour. The board has found that at the 
time of injury Magill w*as engaged in regular 
course of employment. There is no evidence what¬ 
soever in the record to establish or suggest that 
Magill wras in any w’ise engaged at time of accident 
except in walking for his own amusement and 
benefit, or that he was performing any service for 
his employer. It might be argued that his in¬ 
jury arose out of his employment, but the accident 
did not occur in the course of his employment. 
Award reversed * * 

And in the case of Katz v. Kadans & Co., (1922), 232 
N. Y. 420, the court said the same thing in very concise 
and plain language particularly applicable to this case: 

1 1 In the place, by reason of his employment, and 
in the discharge of his duties to his employer.” 

A. Was Najjum in the place by reason of his employ¬ 
ment? We have already seen from the testimony 
quoted that Najjum wras standing on the corner of 
North Capitol Street and New’ York Avenue by a car 
stop in a very drunken condition. This w’as some dis¬ 
tance from the district in which he was supposed to 
work, which it will be recalled embraced the territory 
in southwest Washington; and was certainly on no di- 





rect route between there and his place of employment. 
It also will be recalled that the testimony shows that 
this was between 9:30 P. M. and 10 P. M., an hour and 
a half or two hours after he had made his last call, at 
8 P. M. From this testimony, there is certainly no 
basis for the commissioner’s findings, 

“while deceased employee was standing at a car 
stop at the corner of North Capitol Street and New 
York Avenue, Washington, District of Columbia, 
waiting for a street car to take him to the office or 
his home.” (R. 19S) 

There is no testimony anywhere in the record that 
deceased was going home or to the office. 

There was testimony that he should have gone to 
his office, but it is apparent from the record that such 
was not his intention. He was standing at a car stop 
on North Capitol Street. (R. 82). 

“Q. Where was he? 

A. North Capitol Street. 

A. We were going up to this light, * * * up 
North Capitol to New York Avenue. # * * we 
happened to stop right by—right on the inside, 
on the right, and there was this man.” 

And again (R. 93) 

“A. Well, we went up the street, on North Capi¬ 
tol Street, and that is where we met the man.” 

Here we have a helplessly intoxicated man leaning 
against a car stop; it is not known whether for sup¬ 
port or while waiting for a car, but if it were the 
latter it was for one going up North Capitol Street 
to the north, whereas his office was located in the 
Colorado Building, some fourteen blocks to the vrest. 
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There was some testimony that he said he was going 
home. (R. 76) However, a mere statement by the in¬ 
jured person is not evidence sufficient upon which to 
base an award, when all the other evidence is to the 
contrary, as it is abundantly on this point. In the first 
place he did not go, but made a subsequent call. Sec¬ 
ondly, let us consult the Record to his actual inten¬ 
tions. (R. 84) 

“A. * * * after we got him in the car he 

wanted a drink and he wanted some women. 

Q. How do you know he did? 

A. He suggested it. 

Q. What did he say ? 

A. He said he ■wants a woman and he wants to 
get something to drink, and I told him right off 
the bat—I asked him wffiere he lived, and he told 
me—he said he lived—anyway, it wasn’t very far 
from where we were. He didn’t want to go home.” 

And further (R. 90) 

“ * • • I vranted to take him home right 

away, and so on the way home we got -within a 
block, a block and a half—he didn’t live very far 
from New York Avenue where we picked him up. 

‘No, I don’t want to go home.’ 

We was going to take him home. Then he said 
he would buy the whiskey. 

Q. And he bought some? 

A. Yes, sir.” 

This point is very clearly discussed in the case of 
Brynildson v. Mt. Vernon Novelty Curtain Co. (1933), 
268 N. Y. S. 600; 604, 239 App. Div. 566, which was the 
case of a traveling salesman who was drunk. Revers¬ 
ing the commission the court said: 
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“The bare denial that he was intoxicated, is not 
such evidence as will raise the question of fact 
when the evidence of facts, symptoms, and circum¬ 
stances to the contrary is abundant, clear and con¬ 
vincing, and the common facts from which the 
conclusions flow are not even disputed.” 

According to this decision the commissioner erred 
when he made the finding, that he was 

“waiting for a street car to take him to the office 
or his home”, (R. 198) 

when the only evidence in the record on this point was 
the remark of the deceased to customers several hours 
prior thereto. 

We cannot get away from the fact that there was 
evidence that the claimant did neither of these things. 
He neither went to the office, nor did he go home, but 
on the contrary, he went on a frolic and a party of his 
own, deliberately and intentionally, which included 
spending money for whiskey and gasoline, and a 
search for women. None of the places visited were 
required by reason of his employment. They were all 
a gratification of personal desires and, as has been X 
pointed out, the last place that the claimant visited on \ j 
behalf of his employer was a place in southwest Wash- JJ 
ington more than an hour prior thereto. 

B. Before examining the decisions of the courts in 
regard to the time element, we will consider the find¬ 
ing of the commissioner— 

“that at eight P. M. * * * he had still another col¬ 
lection call to make thereafter”, (R. 198) 

as the reasoning is closely related to the above, and to 
what follows. 
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This finding is also based upon a statement of Naj- 
jum, to Mrs. Lena High (R. 196), but is not supported 
by any other testimony whatsoever. In fact, Najjum’s 
employer, who was naturally desirous of knowing who 
he had called upon and collected from, and who had 
conducted an investigation for that purpose, could only 
say: 


“I found out later that he was at Mrs. Malone’s 
as late as 7 o’clock that night, and there may have 
been more calls he mav have been on, but I haven't 
been able to verify or ascertain for a certainty.” 
(R. 31) 

The Commissioner based his finding upon the un¬ 
supported statement of an intoxicated man, whose 
other statements during or concerning the events of 
the day are anything but credible. 

He told his superior that the robbery occurred 
around 5 or 6 o’clock. (R. 26) 

At about 7 o’clock, on being advised to go home he 
said: 


“I think 1 will.” (R. 76) 

It has been pointed out that he did not do so. 

He also told Mrs. Lena High, from whom he usually 
collected on Wednesdays between 2 and 4 P. M., that 
he was late because he was delayed getting across 
Pennsylvania Avenue, due to its being Inauguration 
Day (R. 195). Yet he was shown to have been south 
of Pennsylvania Avenue in a nearby district, and al¬ 
ready intoxicated, as early as between 4 and 5 P. M. 
(R. 73) 

The lapse of a period of more than an hour between 
about 8 P. M., when deceased was last shown to be oc- 
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cupied about his employer’s business, and of about 10 
P. M., is fatal to the commissioner’s finding that: 

“ * * * the injury and death arose out of any in 
the course of employment”, (R. 198) 



when we realize what the courts have said on the time 
element. In the case of Wiwmer v. Iloage, (1937), 65 
W. L. R. 434; 67 App. D. C. 128, 129; 90 F. (2d) 373, 
this court said: 


“ * * * but in this case we have no occasion to go 
farther than to say that if an employee in a state 
of intoxication leaves the course of his employer’s 
business, even momentarily, and while engaged in 
a mission of his own , is assaulted either with or 
without justification, the resulting injury is not 
covered under the term—injuries arising out of 
and in the course of his employment.” 

Nor is this court alone in so holding. In the case 
of Metropolitan Sand dt Gravel Corp. v. Lowe (1938), 
22 F. Supp. 65, 67, the court said of a night watchman 
who had gone to visit the captain on another boat and 
had supper with him: 

“Bv remaining away from his vessel for a 
period of approximately four hours, he abandoned 
his duties that he was paid to perform, and no 
amount of sympathy for his wife and family can 
obscure that fact. 

The performance of such duties as pertained to 
his job was the only reason for his employment; 
which is another way of saying that the barge 
might just as well have been left without any su¬ 
pervision whatever, as to place it in the care* of a 
man who would absent himself from his post as 
shown by this record.” 
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Another interesting case is Boorde ct al. v. Indus¬ 
trial Commission ct al. (1923), 310 Ill. 62; 141 N. E. 
399, 400, where the claimant, a telephone girl, on a half- 
hour rest period, had gone to another part of the build¬ 
ing for her own pleasure, and was injured, four min¬ 
utes before time for her to return to work. There was 
evidence that she was endeavoring to determine the 
time. The court said: 

“Caroline Benham’s injury was not received on 
the premises of her employer, or while she was 
engaged in performing any duty of her employ¬ 
ment, or any act incidental to her employment. 
She was not using the elevator for the purpose of 
going from or returning to her place of employ¬ 
ment, but merely for her own recreation.” 

Still another case is that of DeVoe v. New York State 
Railways (1916), 218 N. Y. 318; 113 N. E. 256, cited 
by the U. S. Supreme Court in Voehl v. Indemnity In¬ 
surance Company of North America (1933), 61 W. L. 
R. 187, involving the death of a motorman from in¬ 
juries received when struck by an automobile, running 
near the curb, as he was hurrying from the car barn 
to catch a car of the company to take him to have his 
watch tested as required by the employment. 

In holding he was not entitled to compensation, the 
court said: 

“The employee gets up in the morning, dresses 
himself, and goes to work, because of his employ¬ 
ment ; yet if he meets with an accident before com¬ 
ing to the employer’s premises, that is not a risk 
of his occupation, but of life generally.’’ 

The deceased was not employed to have his watch 
regulated, and therefore, was not injured while doing 
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a duty that he was employed to perform. He was not 
injured while on duty, nor in his working hours or on 
his way to or from his duties, within the precincts of 
the company. 

Another recent case along this line is that of Scott 
v. Shinn (1937), 171 Tenn. 478; 105 S. W. (2d) 103,105, 
where the deceased employee, a driver salesman for a 
bottling company, in the course of his employment en¬ 
tered a “dog wagon” lunchroom and while there was 
shot and killed by a negro engaged in robbing the man¬ 
ager or proprietor of the restaurant. It was stipulated 
by counsel that the deceased was shot while in the 
course of his employment. The sole question involved 
in the case is whether or not the injury was one which 
arose out of his employment. Of this episode, the 
court said: 

“We are unable to see any causal connection be¬ 
tween the nature of Scott’s employment and his 
injury. Walking in on a hold-up cannot be said 
to have been a particular danger to which his work 
exposed him 

Considering this case, the court wrote a rather ex¬ 
tensive opinion, and quoted extensively from 71 Corpus 
Juris, 650, 651. 

“The compensation acts do not generally con¬ 
stitute the employer and insurer against every ac¬ 
cidental injury or physical seizure occurring dur' 
ing employment , and an injury purely coinciden¬ 
tal, or contemporaneous or collateral, with the em¬ 
ployment or the mere presence of the workman at 
the place of injury because of his employment, will 
not cause the injury or seizure to be considered as 
arising out of the employment. Causal relation is 
said to be established when the accident is shown 
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to have arisen out of a risk which a reasonable per¬ 
son might have comprehended as incidental to the 
employment at the time of entering into it, or when 
the evidence shows an incidental connection be¬ 
tween the conditions under which the employee 
works and his resulting injury.” 

Other courts have considered this question also. I 
refer particularly to Haggard’s case (1920), 234 Mass. 
330, 331; where claimant was engaged in general haul¬ 
ing for city on a per diem basis of $6.50 per day for 
his services and that of his team. While he was eat¬ 
ing lunch and his horses were eating, he went on the 
railroad track, sat down and leaned against a car. 
While so sitting the engine moved and he was injured, 
and the court said: 

“Even if, as the board found, he was an em¬ 
ployee * * * the board was justified in finding, if 
not constrained to find, that the accident did not 
arise out of his employment. Haggard was not in 
a place in which it was necessary for him to be in 
the course of his work, or in going to or coming 
therefrom. The act in which he was engaged when 
injured had no relation to his employment; indeed, 
his going upon the railroad track seems to have 
been in violation of sta. 1906 * * *, although the de¬ 
cision in this case is not based on that statute 
* * *, ‘He chose to go to a dangerous place where 
he * * * (had) no business to go, incurring a dan¬ 
ger of his own choosing and one altogether outside 
any reasonable exercise of his employment.’ 
Bruce v. Edward Llovd Ltd. (1909), 2 K. B. 804, 
810.” 

Nor is this rule altered though the injured be a trav¬ 
eling salesman. See case of Barber v. Harvey & Eddy 
Co. (1923), 265 N. Y. 661; 241 App. Div. 898, wherein 
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the court sustained the commissioner without opinion. 
It involved a traveling salesman who, 

“On June 28, 1932, canvassed Bolton Landing on 
Lake George and Lake George Village. That even¬ 
ing he was in a hotel at Warrensburg. Later in 
evening he asked a friend to drive with him in his 
automobile to Lake George, saying he had some 
business to transact. Upon returning to War¬ 
rensburg, he told his friend that he intended driv¬ 
ing north to Ticonderoga that night, as he had 
business there the next morning and invited him 
to a nearby lunch cart. While on the way, the au¬ 
tomobile in which they were riding collided with 
another car, resulting in injuries to decedent from 
which he died. 

The Industrial Commissioner dismissed the 
claim on the ground that decedent’s death did not 
arise out of and in the course of his employment, 
citing Priestley v. Ilentz & Co. (258 N. Y. 618), as 
a controlling authority.” 

See also Lowe v. Wright (1935), 245 App. Div. 875; 
282 N. Y. S. 148, wherein a salesman was killed by an 
auto as he was leaving a road house some miles from 
his home about 2 A. M. He had no regular hours. In 
previous afternoon he had told several persons he 
had evening calls to make. He came to road house 
about 8 P. M., ate a sandwich and had a glass of beer, 
left saying he had calls to make, returning before mid¬ 
night, staying until 2 A. M., and as he left he was killed. 

Award reversed and claim dismissed. No opinion. 

The same rule has been held applicable to a rail¬ 
road’s general manager who on his way to New York 
for his general business stopped at Poughkeepsie, 
where he visited and dined with his daughter and her 
friends and sustained an injury when accompanying 
them to their dormitory. Of this episode the court 
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said in the case of Sullivan v. Industrial Commission 
of Utah, et al. (1932), 79 Utah 317; 10 Pac. (2d) 924, 
927— 


“The following cases support the view we have 
taken that, when one interrupts or breaks the con¬ 
tinuity of his employment for purposes of his own 
whether for recreation or pleasure, and the acci¬ 
dent happens before he brings himself back into 
the line of his employment, the injury resulting is 
not compensable because it does not arise out of 
or in the course of his employment. Cook’s Case, 
243 Mass. 572,137 N. E. 733, 29 A. L. R. 114; State 
ex rel. Niessen v. District Court of Ramsey 
County, 142 Minn. 355, 172 N. W. 133; Wynn v. 
Southern Surety Company. (Tex. Civ. App.) 26 
S. W. (2d) 691; Pflug v. Roesch & Klinck, 229 App. 
Div. 54, 240, N. Y. S. 740.” 

See also Ohrmund et al v. Industrial Commission, et 
al (1933), 211 Wise. 153; 246 N. W. 5S9, 591. 

“The mere fact that the employer requested the 
employee to hurry back did not extend the rela¬ 
tionship of employer and employee. In procur- 
ring his noon day meal, the employee was on his 
own business. His employer by the loan of his car 
made it possible for him to return to the service 
of his employer sooner; he did not make the eating 
of the meal a service to the employer. The em¬ 
ployee sustained an unfortunate injury, and it is 
perhaps his misfortune that it was sustained at a 
time when the relationship no longer continued. 
However, his misfortune ought not to be visited 
on his employer, who had merely sought to extend 
to him a courtesy, although it was to their mutual 
advantage.” 

Another interesting case is that of a workman em¬ 
ployed to pick up sweepings in a railroad yard, which 
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he ceased to do and seated himself under a car in order 
to engage in conversation with his co-worker, and was 
injured, Pacific Fruit Express Co. v. Industrial Com¬ 
mission of Arizona (1927), 32 Ariz. 299, 258 P. 253, 
256; cited with approval by this court in the case of 
Monahan v. Hoage et al (1937), 65 W. L. R. 431,432. Of 
this case, the court said: 

“There is a well defined and broad distinction 
between the right to compensation where the em¬ 
ployee is injured while performing some act for 
his employer in the course of his employment or 
incidental thereto, and the employee injured while 
doing something for his own pleasure or accomo¬ 
dation. As it would be unreasonable to hold that 
his departure from the usual manner of doing the 
task, or doing it negligently; would defeat a claim 
for compensation by the employee or his depen¬ 
dent, so it would be very unreasonable to hold an 
employee injured while doing something not only 
foreign to his employment hut at a place where he 
had no right to be.” 

Compensation has been denied in a variety of other 
personal activities of employees. Outstanding is the 
case of an errand boy who was sent for a suitcase in an 
automobile and deviated from his course by going sev¬ 
eral blocks in an opposite direction for cigarettes for 
his own satisfaction and enjoyment. Mountain v. In¬ 
dustrial Accident Commission of California et al., 
(1928), 92 Calif. 176; 267 P. 913. 

A general superintendent of a mining company who 
was required to be ready to perform duties at any 
time could not recover when it was shown that he 
visited the store for the purchase of a cigar for his 
own use. Westerdahl v. State Insurance Fund et al 
(1922), 60 Utah 325; 208 P. 494. 
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To the same effect is the case of Hartford Accident 
<$: Indemnity Company , et al v. Lodes, et al (1933), 164 
Okla. 51; 22 P. (2d) 361, 363, wherein the injured 
employee was engaged to haul water for employer’s 
gin and sustained an injury when his team ran away 
while he was returning to the gin after having gone home 
for his dinner. In holding that this case was not com¬ 
pensable the court said: 

“To constitute an injury arising out of and in 
the course of employment there must be existing 
at the time of the injury the relationship of master 
and servant between employer and employee and 
such employee cannot bring himself within the 
provisions of the workmen’s compensation law for 
an accidental personal injury sustained by him 
unless at the time of the injury he is on some sub¬ 
stantial mission for his employer growing out of 
or incidentally or specifically connected with such 
employment. He must be rendering some service 
to his master at the time of the injury and he 
thereby places himself in a position whereby he 
assumes his task under the relationship of master 
and servant. See Oldham v. Southwestern Surety 
Insurance Co., 1 Calif. Industrial Accident Com¬ 
mission Decisions (No. 171914) 7; Ocean Accident 
& G. Company v. Industrial Accident Commission, 
173 Cal. 313,159 P 1041, L. R. A. 1917B, 336. 

See also the cases of Mountain v. Industrial Accideyit 
Commission of California , et al. (1928), 92 Calif. 176; 
267 P. 913, 914 and Westerdahl v. State Insurance 
Fund , et al (1922), 60 Utah 325; 208 P. 494. 

Also Hortons Case, (1931), 275 Mass. 567; 176 N. E. 
648, 649: 

“The employee operated a dishwashing machine 
at a hotel in Boston. He was walking in the cor¬ 
ridor, returning from the toilet room as he was 
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about to pass a small room known as the bell boys 
locker room, he saw a paper in this room on a 
bench ten or fifteen feet from the corridor. The 
employee testified that he was going into this 
locker room ‘to get a newspaper’; that ‘none of 
his belongings were in that room’; * * * 

* # * The employee was injured in the locker 
room. In going into this room he departed from 
the sphere of his employment. There was no 
causal connection between his employment and 
the injury. It was not incidental to his employ¬ 
ment to enter the locker room. In going there he 
was engaged in doing something for himself, not 
connected with his employment or incidental to it. 
O’Toole’s Case, supra; Rockford’s Case, supra; 
Babineau’s Case, supra.” 

And Hanover v. Pennbrook Golf Club (1932), 10 New 
Jersey Misc. 378; 159 Atl. 387, 388, wherein the em¬ 
ployee was sent to put away some tools in the barn. 
After he had finished certain work while in the barn 
he sustained an injury climbing up after pigeons. 
The court said: 

‘‘The witnesses for the prosecutor testified that 
Ilanover attempted to climb to the cupola of the 
barn, which was on the roof of the barn; that there 
were pigeons in the cupola; that to reach the cup¬ 
ola Hanover climbed up the inside of the barn 
above the loft; that he removed his coat and hung 
it on a peg far above the loft, where it was found 
after the accident; that there was no occasion for 
Hanover to go above the first floor in the line of 
his work. 

One of the prosecutor’s witnesses testified that 
he called to Hanover to come down, but received 
no answer, and shortly thereafter, he saw Hanover 
fall and hit a beam and then saw him fall to the 
floor. 


44 


From the testimony there can be no question 
that Hanover for his own purpose, was endeavor¬ 
ing to get to the cupola of the barn; and that he 
was not going there for any purpose of his em¬ 
ployer or in the performance of any duty that was 
related to his employment. 

It seems clear that the accident did not arise in 
the course of his employment. He had for the 
time abandoned his employment and was about his 
own affairs. Colucci v. Edison Portland Cement 
Co., 94 N. J. Law, 542, 111 A. 4, 10-A. L. 1486. 

And Peterman v. Industrial Commission et al (1938), 
Wise., 280 N. W. 379, 383, where the injured party was 
a logger and after he had helped to start a motor he 
got in an argument with a fellow worker on his ability 
to grab the shaft of the motor and stop it. In his at¬ 
tempt to do this he was thrown against the ground 
and injured. Of this episode the court said: 

“* * * We ground our decision in this case on 
the proposition that the plaintiff, at the time he 
was injured, was not only doing an act to satisfy 
his idle curiosity which had no connection with 
any service he was performing, but was engaged 
in matching his strength against that of the gaso¬ 
line motor, and that such acts amounted clearly 
to a departure from his employment. To hold 
otherwise would permit recoveries by employees 
in all sorts of similar situations such as attempt¬ 
ing to stop a machine or mechanical device by tak¬ 
ing hold of a shaft or fly wheel, or attempting to 
hold back an automobile or truck for the purpose 
of determining which was the stronger, the em¬ 
ployee or the machine. Similar examples might 
be multiplied.” 

Also a gas company's welder who was killed in an 
automobile collision while en route to another town 
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pursuant to orders, about three miles from regular 
route which he had deviated from to spend the night 
with his family, was held by the court not to arise out 
of and in the course of his employment. See the case 
of Inland Gas Corporation v. Frazier (1932), 246 Ky. 
432; 55 S. W. (2d) 26. 

In Priestley v. [Lentz (0 Co. (1932), 258 N. Y. 618, 234 
App. Div. 804, the court denied a salesman compensa¬ 
tion when it appeared that after calling on all custom¬ 
ers in Oklahoma City, he walked about the city to kill 
time, as his sleeper would not be ready for Dallas until 
9:30. While returning to his hotel to prepare to leave, 
he was injured. His only business in this city was his 
employer’s. 

In Pflug v. Roesch r£ Klinck (1930), 299 App. Div. 
54, 240 X. Y. S. 740, affirmed (1931), 256 N. Y. 564, 177 
N. E. 142, certain rules were laid down regarding sales¬ 
men. Due to the close analogy, I quote at length from 
that decision. On the dav of his death deceased took a 
used car to a nearby town for demonstration and en¬ 
tered into a contract for the sale of the car. 

“Instead of returning to Buffalo as was his 
duty, Pflug went in the opposite direction to Ham¬ 
burg. There he went to a speakeasy, and remained 
for about an hour and a half, drinking and visiting 
with a man by the name of Andres and perhaps 
others. Andres was a former customer of Pflug, 
but their meeting was apparently accidental, for 
there is no evidence of an appointment. In the 
month of May preceding, Pflug had sold Andres a 
used Flint car. He had six months before showed 
him a Locomobile. The sale of the Flint car was 
on the installment plan and at the time of the 
Hearing a year later Andres had not yet finished 
paying for the car. There was talk about automo¬ 
biles, but no offer to sell Andres this car, and from 
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the facts already stated, it is evident the latter was 
not contemplating the purchase of any different 
car. The Locomobile was mentioned, but nothing 
was said about the price. Pflug said he would like 
to show the Locomobile to Andres, and the latter 
said he had ridden in one. Pflug replied, ‘You 
haven’t ridden in this one’, and they went for a 
ride. They had not proceeded a mile when ap¬ 
parently through reckless driving of the part of 
Pflug there was an accident in which Pflug was 
killed. ‘It is sought by drawing inferences from 
the relations of Pflug and Andres to establish that 
Pflug was still engaged in his employer’s busi¬ 
ness.’ 

“The well established facts do not permit any 
reasonable inference of that nature. The errand 
which had taken him from Buffalo in the car he 
was permitted to use had been discharged when 
he made a contract with Lopez. He had no occa¬ 
sion or authority to make a new contract for a 
car already sold, if his employer approved as was 
likely. His visit to Hamburg was a ‘ frolic 7 and 
was "not a ‘detour’. See Bryan v. Buins 208 App. 
Div. 389; 203 X. Y. S. 634. The accident did not 
occur in the course of his employment, for his 
work had created no necessity for his visit to 
Hamburg. The risk on that errand, which was one 
for recreation and social enjoyment, was personal. 
Mark v. Gray, 251 X. Y. 90; 167 X. E. 181; Conrad 
v. Meldrum Motor Corp. 250 X. Y. 564; 166 X. E. 
326.” 

Another very interesting case regarding salesmen, 
in a town, because of their employer’s business, is that 
of Johnson v. Smith (1933), 263 X. Y. 10, 12, 13; 238 
App. Div. 751. 

“On one of these trips he went to Montour Falls 
to sell fertilizer and lunched at Beardslv’s Res¬ 
taurant. The cook was a typhoid carrier and from 
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the food which he there consumed he contracted 
the disease. * # * The sole issue presented is 
whether claimant’s disability arose out of and in 
the course of his employment. 

“Claimant was entitled to an hour for lunch. 
While at Watkins Glen the time usually began at 
noon and he was free to eat at home or anywhere 
he pleased. During that time he quit work and 
the course of his employment temporarily ceases. 
Any disability which might have been inflicted 
would not have arisen out of his employment and 
would not have been compensable. Clark v. Voor- 
hes 231 X. V. 14, 17; Carroll v. Verwav Printing 
Company 254 N. Y. 598; Cunningham v. Hunter- 
point Lumber & Supply Co. 256 X. Y. 574. The 
rule may be different in cases where the employee 
is always on duty and subject to call, Crippen v. 
Pressco 254 X. Y. 535, or in instances where the 
employer requests or customarily permits him to 
eat upon the premises or in a place provided for 
him. Mclnerney v. Buff & Susquehanna R. R. 
Corp. 225 X. Y. 130,133. An equally clear distinc¬ 
tion is made when the employee is engaged not 
only in the personal act of eating but has entered 
a restaurant for the purpose of promoting the in¬ 
terest of his employer by interviewing prospective 
customers. Tannenbaum v. Perfect Tailoring Co. 
243 X. Y. 577. 

“The fact that when at Montour Falls claimant 
could select his time of lunch and that he would 
be reimbursed for his expense cannot establish 
any substantial difference in principal from his 
status at Watkins Glen. On neither occasion 
while eating was he enpaped in his employer’s 
business. His act at one place was as exclusively 
personal as at the other. For the time being he 
was resolved into an individual exempt from du¬ 
ties as an employee. He was a free man and could 
oat when and where he chose. During the time 
that he selected, his employer exerted no authority 





over him and derived no benefit from his acts. The 
order of the Appellate Division and the award of 
State Industrial Board should be reversed and the 
claim dismissed. ’* 

The courts have made some very nice distinctions 
along this line. They have been called on to consider 
cases in which the employee was actually on the prem¬ 
ises. I refer to the case of Rochford (1919), 234 Mass. 
93, 94. Employee went home to lunch. On his return 
he passed through a room he had to pass to get to 
his work. He arrived twenty minutes before working 
time. He sat down and took a girl on his knee. 'When 
the whistle blew in getting up he got his hand in a 
machine and was injured. 

“It is apparent from this recital of facts that 
there was no causal connection between the em¬ 
ployment and the injury. It was no part of the 
employment to wait for twenty minutes under the 
circumstances disclosed in the packing room al¬ 
though the employee was required to pass through 
it in a reasonable and orderly way to reach his 
labor. Whatever else may be said respecting his 
manner of spending the period of time, plainly 
it was no part of his duty and had no relation to 
it. The injury occurred while he was attempting 
to extricate himself from a posture and course of 
behavior utterly foreign to the business of the 
subscriber. That risk was not incidental to his 
employment. The subscriber was in no way re¬ 
sponsible for it. It was intentionally, intelligently 
and voluntarily incurred by the employee on an 
escapade of his own. Conditions may arise where 
the employee on the way to or on the return from 
meals may be injured on the masters premises as 
a rational result of the contract of service although 
not actually engaged at the moment in the work 
for which he was hired * • # . 
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Again, in the case of John M. Jacobson (1924), 248 
Mass. 466, 467; also cited in Monahan v. Hoage, et al 
(1937), 65 W. L. R. 432; a foreman in charge of work 
in Rhode Island for a Boston corporation, in addition 
to his wages, was allowed transportation expenses and 
could travel as he pleased. He was required to come 
to Boston each week with the office papers and cash. 
While making the trip one week, on a truck he had 
boarded, he left it as it was going upgrade and, after he 
had attended to a call of nature, attempted to board 
the moving truck and fell and was killed. The court 
held: 


“In attempting to board the moving truck, the 
employee voluntarily incurred an additional risk 
neither contemplated by his contract of employ¬ 
ment nor incidental thereto . His injuries, there¬ 
fore, did no.t arise out of his employment # * 

See also the case of Bakers Consulting Bureau v. 
Julian (1937), 103 Ind. App. 218, 6 N. E. (2d) 737, 
wherein the court denied the claimant compensation 
on the ground that he had failed to prove the case. The 
facts as stated by the court were as follows: 

“The only facts proven relative to this ques¬ 
tion was that deceased was employed by appellant 
as a traveling salesman; that he placed the kit 
used by him in doing his work in his automobile 
when he left home on the day of his death; and 
that he was killed by accident while traveling 
within the territory assigned him.” 

(His superior testified he was supposed to be working 
and believed he was, just as Najjum’s superior testi¬ 
fied.) (R. 25, 26) The testimony of each is strikingly 
similar, and is set out in detail in the decision. 

\ \ 


i 




Another interesting case along this line is that of 
Marks’ Dependents v. Gray, (1929), 251 N. Y. 90; 167 
X. E. 181, 182, cited also in case of Voehl v. Indemnity 
Insurance Company of North America (1933), 61 W. 

L. R. 187. 

“We think the accident did not arise ‘out of and 
in the course of’ any service that Marks had been 
employed to render. He was not making the 
journey to Shortsville at the request of his em¬ 
ployer, or for the purpose of doing his employer’s 
work. He was making it in fufillment of a prom¬ 
ise to call for his wife at the end of the day and 
bring her home in the family car. If word had 
come to him before starting that the defective 
faucets were in order, he would have made the 
journey just the same. If word had come, on the 
other hand, that his wife had already returned he 
would not have made the trip at all. The em¬ 
ployment did not bring him on the journey or ex¬ 
pose him to the risks. If that is so, it is ‘not out 
of the employment’ that the injuries arose.” 

See also the following cases wherein this rule was 
again applied and compensation denied— 

Boyer Chemical Laboratory Co. v. Industrial Com¬ 
mission, et al (1937), 366 Ill. 635, 10 X. E. (2d) 389; 

Hall v. Austin-Western Road Machinery Co. et al 
(1933), 125 Xebr. 390; 250 X. W. 258; 

Hammond et al v. Keim, et al (1935), 128 Xeb. 310; 
258 X. W. 478; 

McMain et al v. J. J. Connor <£ Sons Construction 
Co., et al (1935), 337 Mo. 40; 85 S. W. (2d) 43, 44, 45; 

Hoskins v. Austin-Western Road Machinery Co. et 
al (1933), 190 Minn. 369; 251 X. W. 909. 

Another case of the employee being on the spot is in 
re Betts (1918), 66 Ind. App. 484, 118 X. E. 551. A 
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furnace repairman was returning from lunch to the 
place of his work. Me was riding with his employer. 
He said, “I want to get off and get some tobacco.” 
As the driver stopped he got off and only took two or 
three steps when hit by a ear. The court held: 

“* # * we understand that all of these cases recog¬ 
nize and in effect hold that: ‘ it is not enough for 
the appellant to say, ‘ ‘ The accident would not have 
happened if I had not been engaged in that em¬ 
ployment, or if I had not been at that particular 
place.” He must go further and must say, ‘The 
accident arose because of something I was doing 
in the course of my employment or because I was 
exposed by the nature of my employment to some 
particular danger’.” 

Still another of this type is California Casualty v. 
Industrial Accident Comm. (1923), 190 Cal. 433, 213 
P. 257, where the employee was denied compensa¬ 
tion. He was the driver of an ice truck, and was killed 
while crossing a street from a cigar store just after 
having obtained lunch at a place where his duties did 
not call him, the employer permitting him to take his 
lunch when and where he desired. 

It is also interesting to note what the courts have 
had to say concerning the employee’s mixing business 
and pleasure. I refer to the case of John Wayne 
Wooley v. Minneapolis Equipment Co. (1923), 157 
Minn. 428; 196 N. W. 477. ' 

“However the evidence may be considered, the 
conclusion cannot be escaped that the deceased, 
with four other companions, held a drinking 
‘party’ in a soft (?) drink parlor in Hurley, Wis¬ 
consin; beginning about midnight on March 10, 
1922. Each participant set up a ‘round’ of drinks, 
the beverage being Italian wine, alias ‘Dago Red.’ 
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They left the place about 1 o’clock, and as they 
debouched onto the sidewalk encountered one Ros¬ 
ario Sicchio. The latter gentleman was carrying a 
small satchel which aroused the curiosity of 
Wooley, who stopped to inquire as to the nature 
of the contents. Sicchio rejoined, ‘who wants to 
know?’ From here on the testimony is divergent. 
That portion of it believed by the referee and In¬ 
dustrial Commission indicates that one Johnson, 
his companion closest to Wooley at the time, 
knocked Sicchio down, and that as he a rose,Wooley 
repeated the operation. At that juncture, and be¬ 
fore he had fully regained his feet, Sicchio drew a 
revolver and shot Wooley, killing him almost in¬ 
stantly. The testimony is such that in our judg¬ 
ment any trier of fact would reduce it to about 
those terms. The utmost charity cannot put 
Wooley and his fellow revellers in a light much 
more favorable. 

“It is urged that Wooley and his companions 
had spent the evening on a mission of combined 
business and pleasure; Wooley all the time dis¬ 
charging his duty to his employer, and endeavor¬ 
ing to sell its merchandise. The evidence does not 
by any means enforce that conclusion, but, assum¬ 
ing it, arguendo, it does not help the relator and 
for three very good reasons: 

“It would be rather a monstrous thing to hold 
that an employee can resort to unlawful means to 
further his employers business and recover com¬ 
pensation if by reason of the unlawful character of 
his action he suffers injury, fatal or otherwise. 
The Workmens Compensation Law was not de¬ 
signed to afford compensation for the results of 
unlawful undertakings. It was not intended to 
offer premiums to the patrons of bootleggers. 

“The next obstacle in the way of compensation 
here is that, assuming Wooley to have been within 
the scope of his employment up to the very mo¬ 
ment he met Sicchio, and that he intended to re- 
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sume his employment the next moment, yet he was 
entirely outside his employment when he permitted 
his curiosity concerning the contents of Sicchio’s 
handbag to bring on the street brawl and its speed¬ 
ily fatal consequences. 

“A third and compelling reason for denying 
compensation—although to our minds it is of little, 
if, any more weight than the one last stated—if 
found in the statute providing that— 

‘personal injuries arising out of and in the 
course of employment’ * * * shall not include 
any injury caused by the act of a third person 
* * * intended to injure the employee because 
of reasons personal to him, and not directed 
against him as an employee, or because of his 
employment. Section 66, subd. (j), Chapt. 82, 
G. L. 1921.” 

C. The deceased had left employment and was on a 
personal frolic. 

Indeed, the courts throughout the country have been 
very strict in determining whether the employee has 
left his employer’s business. 

Industrial Comm, of Ohio v. Lewis (1932), 125 Ohio 
S. 296, 299; 181 N. E. 136. In this case the deceased 
was a collector and he worked evenings. He intended 
making collections that evening. Just as he started 
out, he learned of a job as a farmhand, and since he 
had a boarder without work, and who owed him, he 
procured another boarder in order to take them to the 
farm, where the job was secured. On returning to the 
city the car was struck by a train and he was killed. 
He had urged the driver to hurry on his return trip, 
so he could do his employer’s work. In this case, the 
court said: 

‘ ‘ However, there is no evidence whatever in the 
record, and no fact from which any possible infer- 
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ence can be drawn which indicates that there was 
any debtor of Lewis’ employer in the vicinity 
where he was driving, or in the direction w-hich he 
was traveling when struck, or anywhere between 
that location and his own home. The general 
course then being followed was towards Lewis’ 
home. # • * and at the time of the occurrence 
Lew’is upon his own suggestion was being driven, 
not towards, but away from, the homes of the deb¬ 
tors whose names appeared upon the collection 
cards he had in his pocket. * * * The mission 
upon which Lewis was engaged in driving to the 
country was not on behalf of his employer, or pur¬ 
suant to any duty in connection with his employ¬ 
ment, but was solely for the purpose of serving 
his owm interests in procuring employment for a 
debtor of his own, so that he could secure payment 
of the amount due him. The evidence is clear and 
undisputed that Lewis’ presence at the place of 
injury was not in performance of any duty devolv¬ 
ing upon him as an employee of the contributing 
employer, and that even though he may have had 
some intention to later make some calls in the line 
of his duty, he was at the time of his injury com¬ 
pleting a trip made in his own behalf. If it be 
claimed he had completed his own mission, and 
was starting upon the discharge of some duty for 
his employer, there must be some evidence to sup¬ 
port the claim. It is stated that he may have been 
intending to call upon a debtor, even though he 
had no such card, or that one of the two debtors, 
whose cards he had may have been temporarily in 
that locality, and this inference is based upon in¬ 
ference to support a theory which has no support 

in anv fact disclosed bv the evidence. 

__ * 

“The Workmen’s Compensation Law is con¬ 
strued liberally and with a view to accomplishing 
the purpose of the enactment, but an award is not 
authorized unless there be some evidence to sup¬ 
port the claim of liability. An inference of fact 
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cannot be predicated upon another inference , but 
must be predicated upon some fact supported by 
evidence. 

Sobolovitz v. Lubric Oil Co., 107 Ohio St. 204, 
140 N. E. 634. ‘The validity of the Workmen’s 
Comp. Law has been sustained because it contem¬ 
plates an award from a fund created from compul¬ 
sory contributions or assessment only for injuries 
occasioned in the course of the employment of a 
contributing employer. There must, therefore, be 
some evidence that the injury sustained in the per¬ 
formance of some act or the discharge of some 
duty in the service of the employer. Earring v. 
State, ex rel Turner, Attv. General 95 Ohio St. 
231,116 NE 104; Ind. Com. v. Auern, 119 Ohio St. 
41, 162 NE 272, 59 ALR 367. There is in the rec¬ 
ord of this case no evidence tending to support any 
fact from which such an inference could properly 
be drawn.” 

Another instructive case is Taylor’s case (1927), 126 
Me. 450; 139 Atl. 478, 480, where a night watchman 
while working started to cross the street to talk with a 
fellow employee and was killed. Of these facts, the 
court said: 

“But the time of the accident alone does not set¬ 
tle the question of right to compensation. Place 
and circumstances are also essential elements. In 
Paulauski’s case, 126 Me. 32; 135 Atl. 824, it is said 
that an accident occurring upon a public way, when 
the employee is prosecuting no duty incumbent 
upon him by reason of his employment, is not com¬ 
pensable because not arising out of his employ¬ 
ment. In the instant case, while walking upon the 
side of the street where automobile travel might 
not threaten safety, and in so walking was in the 
performance of duty required by him, Taylor 
might be in a place and under circumstance which 
would satisfy the requirements of law. But the 
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evidence, instead of proving these facts, plainly 
shows that he had started to cross the street, and 
it utterly fails to show that the crossing was in the 
prosecution of any duty incumbent upon him by 
reason of his employment. The rule is so familiar 
as to require no citation of authorities that the pe¬ 
titioner in a compensation case must prove all the 
necessary elements of his case. * * * 

We hold that under the peculiar conditions of 
the instant case, and the utter failure of petitioner 
to prove that her husband started to cross the 
highway on business connected with his employ¬ 
ment, the accident did not occur at the place and 
under circumstances which would entitle her to 
compensation.” 

It thus becomes imperative that we determine ex¬ 
actly when the employee leaves his employer’s busi¬ 
ness. A very helpful case along this line is the case 
of Duggan v. Toombs—Fay Sash <& Door Co. (1933), 
228 Mo. App. 61, 66 S. W. (2d) 973, 978, 979, where the 
claimant was a traveling salesman, was furnished a 
car and went in it to mail some letters in connection 
with his employer’s business; after doing so he went 
to visit a friend, and while returning on the route he 
would have had to return even had he not visited, was 
injured. In this case the court said: 

“He was not engaged in the employer’s busi¬ 
ness while at the friend’s home and we think he 
was not engaged in it at any time while returning 
from his visit. When he decided at the mail box 
to not return home but to go on a visit for his own 
pleasure, he at that time appropriated the use of 
the car for his own pleasure, and that use con¬ 
tinued, as we view it, until he got back home from 
the pleasure trip * # 

See also Hill v. Department of Labor and Industries 
(1933), 173 Wash. 575, 24 Pac. (2d) 95, 96; where plain- 
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tiff, in the employ of Spokane United Railways 
Company as a street ear operator, at 4:58 o’clock on 
the morning of February 20, 1931, took his car from 
the barn and proceeded upon his regular schedule. 
Passing the post office, plaintiff left his car for the 
purpose of depositing a letter in the public mail box 
in front of the building. While crossing the street on 
his return to his car, plaintiff was struck and severely 
injured by an automobile. 

“This case is clearly to be distinguished from 
cases in which a person within the protection of 
the act temporarily leaves the place of his em¬ 
ployment for the purpose of performing some act 
of necessity or convenience, such as procuring 
water or food. Such acts are necessary to the 
proper performance of the work, and in many 
cases constitute no interruption in the course of 
the employment Ordinarily, the mailing of a let¬ 
ter is an act clearly without the course of the em¬ 
ployment, and the record before us contains noth¬ 
ing which indicates that circumstances existed 
which take this case without the general rule . 

Our conclusion that respondent, at the time he 
was injured was not within the course of his em¬ 
ployment within the meaning of the statute is sup¬ 
ported by the following decisions of other courts; 

Dreyfuss & Co. v. Meade, 142 Va. 567, 129 S. E. 
336; California Casualty Indemnity Exchange v. 
Industrial Accident Commission, 190 Cal. 433, 213 
P. 257; Southern Surety Co. v. Galloway, 89 Okl. 
45, 213, P. 850; In re Belts, 66 Ind. App. 484, 118 
N. E. 551; Horton’s Case, 275 Mass. 572,176 N. E. 
648; Industrial Commission of Ohio v. Ahern, 119 
Ohio St. 41, 162 1ST. E. 272, 59 A. L. R. 367.” 

Another interesting case is that of a traveling car¬ 
penter; Ohmen v. Adams Bros. (1929), 109 Conn. 378; 
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146 A. 825, S27, cited in the case of Voehl v. Indemnity 
Ins. Co. of North America (1933), 61 W. L. R. 186. 

“While the plaintiff was proceeding from his 
home to vote by the permission of his employer, 
he was serving his own purposes, although doing 
this w'ith his employer’s express consent and after 
his days pay had begun and could not recover 
compensation for an injury then suffered. As to 
whether he was in the course of his employment 
from the time he left the village of Warren after 
voting up to the time he reached the junction of the 
main highway with the branch road leading to his 
residence we have no occasion to express an opin¬ 
ion upon. From the time lie reached the main 
highway and was proceeding to his place of work 
he was in the course of his employment. It was 
then past the hour when his pay began. Pie was 
going by the direction of his employers to his work 
in a customary conveyance of which they had 
knowledge and by a route which was the shortest 
route to the place of his work and one which was 
reasonable for him to take. He w’as on the same 
highway which he would have taken had he gone 
directly from his home to his place of work. His 
contract of employment did not begin from the 
time he reached the place of his employment. The 
injury came within the statutory definition because 
it happened to plaintiff while he was engaged in 
the line of his duty in the business of his employer 
outside the premises of his employer but within 
the hours of his employment and at a place where 
the employee had a right to be by the employer’s 
direction.” 

To the same effect is McNaught v. Standard Oil Co. 
(1935), 128 Nebr. 517; 259 N. W. 517, 518, which in¬ 
volved a truck driver engaged in delivering petroleum 
products. In the course of his deliveries he went four 
miles outside of his territory for the purpose of mak- 
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ing an installment payment on his truck. On his re¬ 
turn on the way to making a delivery to a customer, but 
before he reached his territory, he was injured. Of 
this episode the court said— 

“The plaintiff in this case, at the time of the 
accident, was not engaged in, on or about the 
premises where his duties were being performed, 
or where his services required his presence as a 
part of such service, unless the payment on the 
truck was a duty incidental to his employment. 
The plaintiff furnished the truck, but the tank and 
rack were the property of the defendant. It was 
necessary for the payments to be made on the 
truck for the plaintiff to continue his employment. 
The same was true in Pappas v. Yant Construc¬ 
tion Co., 121 Neb. 766, 238 N. W. 531. It was as 
necessary that Pappas’ truck be repaired as that 
McNaught’s truck have an installment on the pur¬ 
chase price paid. There was no suggestion in the 
record that the employer here was interested in 
the matter. Where aw employee leaves the place 
where his duties are to he performed or where his 
service requires his presence, to engage in a per¬ 
sonal objective, not incidental to his employment, 
the relation of employer and employee does not 
exist until he returns to a place where by the terms 
of his employment he is required to perform ser¬ 
vice.” 

And Davis v. North State Veneer Corp. (1931), 200 
N. C. 263, 266. 

“The deceased employee was a laborer at the 
veneer plant of defendant. The record does not 
disclose the specific nature of his duties, he worked 
on the day shift and his days work came to an end 
at 5:34. The record does not disclose that he w T as 
working at the dry kiln or during working hours 
charged with any duty with respect to the engine 
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or the machinery in the plant. His time card 
showed a punch at 9:32 at night, indicating that 
the deceased employee was expecting to receive 
pay for his service in making a trip to the home of 
the foreman in order to notify him that the engine 
had broken down and would not run. There was 
no request made by any person in authority, or 
even by a fellow T employee that the deceased should 
make the journey to the home of the foreman. At 
the time of the injury he was some distance be¬ 
yond the home of the foreman. 

“Under the facts set out in the record it is mani¬ 
fest that the injury did not occur during working 
time or at the place where the employee was as¬ 
signed to work, nor did the injury occur in the 
performance of any duty incidental to the work 
assigned by the employer. Upon these facts and 
circumstances, we are of the opinion that the plain¬ 
tiff is not entitled to recover.” 

Also Nowacki v. Mol end a , et al. (1935), 101 Ind. 
Apps. 165; 198 N. E. 465, 466, where the injured em¬ 
ployee was employed to work in a grocery store and 
make deliveries in a truck. He sustained injuries in an 
automobile accident which occurred at a place four 
blocks from employer’s place of business and place of 
last delivery. The court said in part: 

“There is evidence in the record which shows 
that decedent ‘picked up’ a friend while making 
his deliveries. That he finished the deliveries 
about 11 o’clock; that he and his friend proceeded 
with the truck about six or seven blocks further 
away from his employer’s place to do something, 
which the friend declined to disclose, but ■which, 
the friend testified, was not the employer’s busi¬ 
ness; but was his (Theodore’s) business: that they 
‘took a ride’ to a point about a mile further away 
from the employer's place of business; that the 
accident happened on the return to Theodore’s 
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home from the ‘ride’; that at the time Theodore 
was going home to dinner. The place of accident 
was about four blocks further away from the em¬ 
ployer’s place of business than the place of last 
delivery. 

“Appellant cites Fleeger v. Nicholson Bros. 
(Ind. App. 1934), 192 N. E. 842, 843, 844. That 
case is authority for affirming the award in this 
case. In that case the award was reversed on the 
ground that the undisputed evidence showed that 
the employee was engaged in the business of his 
employer at the time of his fatal accident. In that 
case this court said, ‘The controling question be¬ 
fore the board is, Was Fleeger engaged in the 
business of his employers at the time of the ac¬ 
cident?’ 

“We hold that the evidence referred to amply 
sustains the finding, which the Industrial Board 
presumably made, that Theodore was not engaged 
in the business of his employer at the time of the 
accident; and therefore we hold that the evidence 
sustains the finding of the Industrial Board, and 
that the award is not contrary to law.” 

According to the authorities the act does not have to 
be “for personal pleasure but the courts have had to 
consider the question where the employee, employed 
as a laborer to do whatever he was instructed to do, 
because of his alarm over the foreman’s car, obtained 
the key from the foreman and in driving the car out 
of the way of a truck drove on railroad and was killed. 
I refer to the case of Sellers v. Reice Const . Co. (1927), 
124 Kan. 550; 262 P. 19, 21. Of these facts, the court 
said: 


“If in any case the cause of injury takes its rise 
from something extraneous to the employment the 
injury does not arise out of the employment, and 
recovery should be denied on that ground, * * *. 
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The employment was simply a fact in the complete 
history of the accident; it was not a factor of ap¬ 
preciable influence in producing the accident. 

Applying the test of extent of protection afforded 
by statute, Sellers’ injury did not arise out of his 
employment. The construction company was not 
concerned about how Jacobs came to work or 
where he left his car, and was not concerned about 
the movement of the truck loaded with timbers, or 
whether the timbers might strike the car. In his 
capacity as employee of the construction company, 
Sellers was not concerned about any of these mat¬ 
ters. They had no connection with his employ¬ 
ment. The fatal occurrence originated in the op¬ 
eration of the truck under conditions which seemed 
to Sellers to threaten Jacobs car, and prompted 
him to take measures to protect it. So prompted, 
he obtained the key of the car, unlocked it, put it 
in motion, and drove it on the railroad track. The 
train did the rest. The entire episode was foreign 
to Sellers’ employment and beyond the limit of the 
protection afforded by the workmen’s compensa¬ 
tion act.” 

See also Reeves v. John A. Dady Corp. (1921), 95 
Conn. 627; 113 Atl. 162, 163, 164, where the evidence 
showed that the employee fell from an open doorway 
protected only by a bar when he went there to get 
fresh air, because the recounting of an operation told 
him by the superintendent, which the superintendent 
had recently, had made him feel faint. Of this the 
court said: 

“It is said that, because the decedent was in the 
course of his employment when the injury oc¬ 
curred, and because the open doorway was a con¬ 
tinuing risk of the employment, therefore the in¬ 
jury in question arose out of the employment, and 
the* claimant is entitled to compensation. Ordi- 
narilv that would be true, but it is not necessarily 



63 


true. Ordinarily the fact that the employee is in 
the course of his employment is the very thing 
which subjects him to the risk of his employment; 
and therefore a causal relation between the injury 
and the employment will generally exist wherever 
an employee in the course of his employment is 
injured by a risk incident to his employment. 

But the term ‘in the course of his employment’, 
is sufficiently elastic, especially when the employ¬ 
ment is in a supervisory capacity, to permit the 
employee to depart temporarily from the perform¬ 
ance of his contract of employment without de¬ 
parting from the course of his employment; and 
if because of such a temporary departure from 
the performance of his duties the employee is in¬ 
jured by a risk incidental to his employment, while 
he is doing something utterly irrelevant to the em¬ 
ployment, he cannot recover. Mann v. Glaston¬ 
bury Knitting Co., 90 Conn. 116, 96 Atl. 368, L. R. 
A. 1916D, 86, is a good illustration of this. In that 
case the claimant, a foreman, undertook to put a 
bottle of milk into a hot-air pipe and his hand 
came in contact with a revolving fan. He was in 
the course of his employment and the injury was 
caused by a hazard incidental to his employment; 
but we held that he could not recover, because the 
injury was directly caused by a temporary de¬ 
parture on his part from his employment, and 
therefor did not arise out of the employment. 

The genera] proposition involved was stated in 
Larke v. Hancock Mutual Life Insurance Com¬ 
pany, 90 Conn. 303, 309, 97 Atl. 320, 322 (L. R. A. 
1916E, 584), is as follows: 

‘An injury which occurs in the course of the 
employment will ordinarily arise out of the em¬ 
ployment, but not necessarily so; for the injury 
might occur out of an act or omission for the 
exclusive benefit of the employee, or of another 
than the master, while the employee is engaged 
in the course of his employment.’ 
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In this case the acts and omissions leading to 
the injury, beginning with the conversation be¬ 
tween the decedent and the superintendent, and 
continuing without any break in the chain of cau¬ 
sation to the fall through the open doorway, were 
wholly irrelevant to the decedent’s employment , 
and the injury did not arise out of the employment, 
but out of a temporary departure therefrom. 
There is no error.” 

In this connection, it is also interesting to note what 
the courts have said about when the employee resumes 
his employer’s work. I refer to the case of Southern 
Can Co. v. Sacks (1926), 149 Md. 562, 131 Atl. 760, 762, 
relied on by my opponent, in the court below, where 
deceased was a foreman whose duties required him to 
be about the premises. The accident occurred on the 
premises during working hours and while the em¬ 
ployees were still at work. Not defended on ground 
of intoxication but on ground employee abandoned em¬ 
ployment when he was seen sitting in a store room, a 
place, it is claimed, he had no right to be and was there 
resting. The court held: 

“But we cannot agree with the defendant in its 
contention, for if the decedent ascended the stair¬ 
way with the object and purpose of going to, and 
using, the toilet, but for some reason did not use 
it and thereafter went into the storage room, even 
though to rest, such abandonment of his employ¬ 
ment, if it could be so considered, lasted only so 
long as he was in the storage room and until he 
reached the stairway, which was the only way he 
could have returned from the toilet to his work 
below.” 

To the same effect is the case of American Casualty 
Co. v. McDonald (1933), 166 Tenn. 25: 57 S. W. (2d) 
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795, 796, 797, where injured employee was an emer- 
> gency repairman for a bicycle shop. He was sent on 

an errand. During the return trip he was making a 
detour. The court said: 

“On the trip from his home to the shop, when 
the employee passed north of Broad Street, he 
was making a detour for personal objectives—the 
accommodation of his brother and his friend. Rel¬ 
atively speaking, the detour intended was consid¬ 
erable. The entire distance from the employee’s 
home to the employer’s office was about six blocks. 
The detour—two and a half blocks north from 
Broad Street and back to Broad Street—about 
five blocks, practically doubled the distance of the 
trip. Undoubtedly, too, this detour enhanced the 
i danger of the trip. It took the employee through 

an alley, doubtless not so well lighted as the main 
streets*, and took him through a blind crossing, as 
aforesaid, which he would not have encountered on 
the direct route between his home and the shop. 

Counsel also refers us to Railway Express 
Agency v. Lewis, 156 Va. 800, 158 S. E. 188, 76 
A. L. R. 350, and Stratton v. Interstate Fruit Co. 
47 S. D. 452, 199 N. W. 117, and like cases, as sus¬ 
taining the award made herein. 

In each of those cases the employee, on his em¬ 
ployer’s trip, deviated from the natural route to 
go on a personal errand, but the accident hap¬ 
pened after the personal errand was accomplished 
and the employee had started back to the place 
where he was to perform some service or work for 
the employer. The cases reasoned that although 
there was "a departure, the employee had resumed 
the employer’s service at the time of the accident. 

We do not have this situation before us. The 
employee here had departed from the natural 
route he would have pursued on the employer’s 
business. He was taking the other boys to the Ten¬ 
nessean Office when the accident occurred. He 
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was injured before he reached the Tennessean Of¬ 
fice, before he had completed his personal under¬ 
taking. 

While the employee in the suit before us was 
badly injured and the case presents some distress¬ 
ing features, it is, in our opinion, simply impos¬ 
sible to relate that portion of this trip from Broad 
Street to the Tennessean Office to the service of 
the employer. Therefore the injury did not arise 
out of and in the course of the employment, and the 
judgment below must be reversed and the suit dis¬ 
missed.” 

To the same effect is the case of State Treasurer v. 
Herman Cohen. (1922), 202 App. Div. 769, 195 N. Y. 
S. 82, Per Curiam opinion. 

“Award reversed and matter remitted to the 
State Industrial Board for further consideration, 
with costs to the appellants against the State In¬ 
dustrial Board, upon ground that, if the deceased 
went to the work room for the purpose of sleeping 
or resting, he was not in the course of his employ¬ 
ment. Matter of Gifford v. T. G. Patterson. Inc. 
222 X. Y., 4 117, X. E. 946, 6 A. L. R. 576. If he 
had gone there for the purpose of changing Ids 
clothes, as found by the board, he was in the cou.-se 
of his employment; but there is no evidence upon 
which to make the finding made by the board in 
that regard.” 

And the case of King et al v. State Ins. Fund (1918), 

171 X. Y. S. 1032, 1033, 1034; 184 App. Div. 453, where 

the claimant was employed as a night watchman on 

the vards of the Standard Oil Co. His duties were 
* 

to watch the yard and go around and punch the clock 
every half hour. There were four clocks on the dock. 
Claimant went to visit on a boat two feet above the 
dock and three feet from the end of the dock. While 
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there had two drinks of whiskey. Attempting to re¬ 
turn he fell in water and died the next day from ex¬ 
posure. The court held: 

“We do not think deceased was engaged in the 
performance of his duty at the time he jumped 
from the boat. He had gone outside his employ¬ 
ment at the time he went onto the barge. He sus¬ 
tained the injury while returning to his work. His 
duties were confined to the yard. This visit to the 
captain was a clear violation of his duty. He was 
employed to watch the premises. He voluntarily 
abandoned his employment. His injury was not 
received as a natural incident of his work. It was 
neither a risk connected with his employment, nor 
a risk arising out of the employment. The acci¬ 
dent resulted from the act of the claimant’s in¬ 
testate, disconnected wholly from the sphere of his 
employment. * * * 

The inqury must be received (1) while the work¬ 
man is doing the duty he is employed to perform 
(2) and also as a natural incident of the work. 
It must be one of the risks connected with the 
employment, flowing therefrom as a natural conse¬ 
quence, and directly connected with the work. 
Heitz v. Huppert, 2*18 N. Y. 148, 112 N. E. 750, 
L. R. A. 1917 A 344. Returning to dock was in¬ 
cidental to returning to his duties, which he aban¬ 
doned when he went to call on the captain of the 
Cullen. The deceased was not back in his em¬ 
ployment until hr landed safely upon the dock 

Another case of this type is that of Central Garage 
of LaSalle v. Industrial Commission et al (1919), 286 
Ill. 291; 121 N. E. 587, 589— 

“"Defendant in error contends Sherman killed 
Derix in order to obtain possession of the car, and 
from this premise argues that the death arose out 
of the employment. There was no proof to sup- 
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port that position, except the inference from the 
fact that Sherman drove the car to Clinton, Iowa, 
after the killing and offered to sell it for $300.00. 
Sherman testified he did not intend to steal the 
car; that he hired it to drive to Ladd, where he 
intended taking a train on the Milwaukee Rail¬ 
road at 1:30 o’clock. After reaching Ladd, and 
while on a pleasure ride, which, so far as any 
proof in the record shows, was taken at the sug¬ 
gestion of Derix and was outside the duties of his 
employment, Sherman claims his mind became 
a blank, and he had nothing but a confused mem¬ 
ory of what occurred from that time until the 
next day, when he found himself in possession of 
the car, which he drove to Clinton, where he tried 
to sell it. Derix’s employment only authorized 
and required him to deliver Sherman at the depot 
in Ladd. There is no suspicion from anything in 
the record that before the arrival of Ladd there 
was any thought or purpose on the part of Sher¬ 
man to harm Derix or get possession of the car, 
and the inference is clearly warranted that, if 
Derix had delivered Sherman at the depot in 
Ladd, which was what he was employed to do, he 
would not have been harmed. The 'pleasure drive 
from Ladd, according to the proof, was not taken 
at the suggestion of Sherman, but was proposed 
by Derix, and was not only outside of his employ¬ 
ment, but was known bv him to be contrary 
thereto, as shown by the excuse he proposed to 
make to his employer for his late return to La¬ 
Salle.” 

And Como v. Union Sulphur Co. (1938)—La.—, 182 
S. 155, 156, 157, per curiam— 

“Plaintiff alleges that he was employed by the 
defendant Company as a construction superin¬ 
tendent and in Article 3 of his petition he alleges 
that the accident occurred in the following man- 
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ners; ‘That while so employed on the 21st day of 
December. 1936, at about 11 o’clock a. m., the 
petitioner was in charge of several crews doing 
construction work for defendant company in the 
vicinity of Calcasieu River. In connection with 
said work, petitioner was forced to be in pos¬ 
session of dynamite belonging to the company and 
it was necessary in carrying on companies opera¬ 
tions in the vicinity of Calcasieu River. Shortly 
before 11 o’clock, plaintiff and other employee 
of defendant company decided to experiment 
with some of the dynamite and caps used in 
connection therewith, in dynamiting for fish in 
the Calcasieu River. They accordingly while the 
crews under plaintiff’s supervision were carry¬ 
ing on the work he had detailed for them to do, 
and while petitioner was actually supervising 
and directing such work, petitioner and other em¬ 
ployee of the company, obtained a company boat 
and* boarded said boat at the landing of a location 
known as Powell No. 1, and then motored to a 
position in the river about 800 feet from the two 
crews who were working under plaintiff’s super¬ 
vision and direction, in the marsh along the river 
bank and there proceeded with their experiment 
to dynamite for fish by preparing a charge of dy¬ 
namite. At the time there was a box of dynamite 
caps located in that compartment of the boat im¬ 
mediately in front of plaintiff. That when the 
fuse on the prepared charge of dynamite was 
lighted, the wind blew several sparks from the 
fuse into the dynamite caps causing them to ex¬ 
plode and severely injured plaintiff. * * * 

* # * winic? the petition does show that the 

accident occurred in the course of plaintiff’s em¬ 
ployment, it shows affirmatively that the accident 
did not arise out of the employment, nor that it 
was incidental thereto. On the contrary, the pe¬ 
tition shows that the accident arose out of an act 
entirely disconnected with plaintiff’s employment. 
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No part of plaintiff’s duties required him to dy¬ 
namite for fish in the river, nor was it any part of 
the business of plaintiff’s employer to dynamite 
for fish.” 

Although the evidence shows to the contrary, for the 
/ purpose of argument, let us concede that Najjun was 
I on the way home. Would that help the case? Our 
1 answer is contained in the case of Covay-Ballard M. 
\ Co. v. Industrial Comm. (1924), 64 Utah 1; 227 P. 1028. 

The court said: 

“There is testimony tending to show that it 
was the duty of a salesman, such as the claimant, 
to be at all times on the lookout for prospective 
purchasers, and that it was not only his duty but 
his privilege to make sales and to interest pros¬ 
pective purchasers at any and all times and where- 
ever he happened to find a prospective buyer. The 
majority of the Commission apparently took the 
view that, such being the nature of his duty and 
employment, the accident occurred in the course 
of his employment. It is undisputed that the ap¬ 
plicant had no prospective purchaser in view; that 
he did not, during the evening, after he left the 
office of the motor company, speak to anyone about 
the purchase of a car; nor did he make any dem¬ 
onstration to anyone with a view of selling a car. 
He so states in his own testimony. Commissioner 
Kurr prepounded to him the following question: 
‘at this particular time were you on your road to 
demonstrate a machine, or what?’ Claimant re¬ 
plied, ‘No, I was not; I was headed for home.’ 
The applicant was riding in his own car. He 
selected his own route. He had no prospective 
purchaser in view, and none in mind, but was 
simply going home after his days work. These 
facts lead to but one conclusion; namely, that he 
was on his way home from his employment, and 
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/that the accident did not arise out of his em- 
\ ployment nor in the course of his employment. If 
it had been shown that he was doing something 
which a salesman usually does to secure a pur¬ 
chaser for the wares that he is selling there might 
then be some basis upon which the commissioner’s 
award could be sustained. But w^e find nothing 
in this record that justified or supports the claim 
that the accident happened in the couse of ap¬ 
plicant ’s employment. ’ ’ 

Where employee was a salesman and took a truck to 
the neighboring town, where he lived, for delivery, 
leaving the truck he proceeded to a dance where he 
interviewed the prospects and after completing his 
last interview and indulging in the dance he started 
home with the intention of delivering the truck the 
next morning, on the way home he was injured. In 
denying compensation the court said— 

In the case of Southern Casualty Company v. Ehlers 
(1929), Texas; 14 S. W. (2d) 111— 

“But the incident of stepping out of the line of 
duty to indulge in the dance becomes important 
as the starting point of his next movement. For, 
by stepping aside for an hour to indulge in a per¬ 
sonal pleasure wholly disconnected from his em¬ 
ployment he broke the continuity of that employ¬ 
ment, and he had not gotten back within the scope 
of that employment at the time of the accident 
which resulted in his injury. If he had carried out 
his obvious intention, he would have gone directly 
from the dance to his home, there to spend the 
night in rest, and was in fact on his way home for 
that obvious purpose ivhen he received the injury. 
It was not his intention to resume the duties of 
his employment until the next day and until after 
he had gone home and rested there through the 
night, and if he had carried out his intention, he 
would not have gotten back into the course of his 
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employment until he had begun the actual work 
of delivery of the trucks the next morning. That 
was an unfinished task, which he had left early in 
the evening, and he could not be held to have re¬ 
sumed it until he returned to possession of the 
trucks thereafter. He left that task to perform 
the other of interviewing the two prospects at 
Skidmore. He completed the latter task at 11 
o’clock that night, went from that task to the 
purely personal pleasure of the dance, and was on 
his way to the purely personal pleasure of a nights 
rest when he was injured, with no intention of re¬ 
suming his work until the next morning. He sus¬ 
tained the injury during this hiatus, while going 
from one personal pleasure to another. We hold 
that the injury was not sustained by him while 
engaged in the course, or within the scope of his 
employment.” 


And the case of Kinkead v. Management & Engi¬ 
neering Corporation et al. (1937), Mo.; 103 S. W. 
(2d) 545, 547, where the employee was required to 
take a truck home at night. After considering the testi ¬ 
mony the court stated 

“In this case, accepting the commission’s find¬ 
ings, as we must, that Kinkead’s trip to the north¬ 
western part of the city was made purely and 
wholly for his own purposes and not for any pur¬ 
pose of his employer, he must be held to have de¬ 
parted from the leaning of his duty when, at the 
conclusion of the days work, he left the company’s 
warehouse bound for the Minerva Avenue address 
rather than for his own home on Russell Boulevard 
where the truck was to be kept for the night. It 
is true that he was injured while upon the home¬ 
ward journey, but at the time the accident oc¬ 
curred he had not yet completed the whole of the 
trip upon which the Commission found that he 
had embarked for his oicn purposes. He had not 
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yet returned, but was only in the act of returning 
to his employment, no part of which had required 
him to be at a point north of the companies ware¬ 
house on that particular occasion.” 

And MacRae v. Department of Labor <& Industries 
of Washington (1936), 54 P. 1017, 1018; 185 Wash. 
343. In this case a boy worked in his father’s garage 
after school and was sent by his father to deliver a 
truck from his home. The father at the same time told 
told him to bring home his motorcycle which the boy 
had used to run errands for the garage and for his 
own personal pleasure. In considering this case the 
court said: 

“We have studied, reflected upon, and carefully 
weighed all of this testimony and are finally! 
forced to the conclusion that if there was a spe¬ 
cial direction by the employer through the father 
to the employee and the son to bring back the mo¬ 
torcycle on his return from delivering the truck, 
that special direction was not in furtherance of 
the business of the employer in any respect, but 
was entirely for the convenience and benefit of 
the boy in order that he might have the motor¬ 
cycle at hand to use in going to school the next 
morning and for any other personal use which 
he might desire to make of it. 

The testimony as to occasional telephone direc¬ 
tions to perform some errand for the garage on 
his way from school to work rather clearly indi¬ 
cates that such directions were the exception and 
not the rule, and naturally, in any well-organized 
and properly equipped garage business, the need 
of such directions would be rare indeed. Not only 
so, but there is no hint or suggestion in the testi¬ 
mony that anything of that kind was in the mind 
of the father when he directed his son to bring 
home his motorcycle; rather, it appears that the 
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motorcycle was to be brought home for the per¬ 
sonal use of the boy. 

,.It seems to us that the appellant was but on his 
home from work when he was injured, and we 
have never held that a workman on his way to or 
■' from his icork is in the course of his employment. 
Carter v. Department of Labor and Industries 
(Wash.) 48 P. (2d) G23; Brown v. Department of 
Labor and Industries. 135 Wash. 327, 237 P. 733, 
734.” 

And Paulin v. William <£ Co., Inc. et al (193G), 122 
Pa. S. 462, 186 Atl. 415, 416, 417. 

“* * * There was sufficient evidence to rebut 
any such presumption and to sustain the findings 
of the board. ‘Deceased has left his home at 9:30 
p. in. He next appeared at the residence of Mr. 
Thomas in Youngstown, which is five miles dis¬ 
tant from deceased’s home, at 11:30 p. m., where 
he discussed business matters with Mr. Thomas, 
leaving there at 12:30 a. m., he proceeded away 
from his home in a northeasterly direction about 
five miles farther, and between 1:15 and 1:30 a. m. 
stopped at the restaurant or roadstand known as 
‘Jack’s Place.’ He remained there about twenty 
minutes, and was found dead at 2 a. m. off the 
Youngstown Road at a point about a mile and a 
/ quarter northeast of the Thomas Residence. 

There teas no legally competent evidence that 
deceased called or intended to call on any business 
prospect after leaving Thomas at 12:30 a. m.; nor 
\ was there any such evidence from which such an 
\ inference could reasonably be drawn. 

^ The court erred in reversing the conclusive 
findings of the board and in reinstating the award 
and, in effect, the findings of the referee. Tere- 
saaruso v. Commonwealth of Pa., 99 Pa. Super., 
238, 244.” 
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And Western Fruit Co. et ai v. Rau et al (1931), 206 
Wise. 125; 238 N. W. 854, 855— 

“Rau was the president and general manager 
of the company. The automobile he was driving 
was owned by him, but it was used by him and 
others in the company’s business as occasion re¬ 
quired, and its operating expenses were borne by 
the company. The women were carried home 
about three fourths of the time. When present 
Rau would usually take them home himself, or 
order someone else to do so, and when not pres¬ 
ent, he would at times phone someone else to take 
them, or send them in a taxi. No employees other 
than these two women were taken home from work. 
The women regarded the matter as an extension 
of courtesy by Rau rather than performance of 
a duty by the company. When not taken home, 
they walked or paid their carfare, and did not re¬ 
ceive or ask reimbursement of carfare from the 
company. No promise or express agreement to 
transport them home was ever made bv the com¬ 
pany. Rau’s practice of usually taking them or 
ordering that they be taken home arose at a time 
when, because of a temporary press of business, 
they remained at work for a while after the regu¬ 
lar closing hour. After the occasion for overtime 
work ceased. Rau continued the practice. Be¬ 
fore it arose, another employee had for several 
months usually driven them home in his own car, 
not by direction or request of the company, but 
purely as a personal favor or courtesy. On the 
evening of the fatal accident, Rau left at the regu¬ 
lar closing hour, taking with him the women and 
his son, also an employee of the company who 
lived with him, first making a delivery of mer¬ 
chandise to a customer of the company and re¬ 
turning to the company’s place of business upon 
a purely personal errand, and then taking the 
homeward trip. One of the women lived near the 
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corner of a street intersecting the street on which 
Rau lived. Rau’s residence was beyond the in¬ 
tersecting street, and the woman was let out at 
this corner when riding home with Rau. The col¬ 
lision occurred before this corner was reached. 
The other woman lived two or three blocks from 
Rau on another street.” 

On this statement of fact Rau was denied compensa¬ 
tion. 

Hence, we see that this employee could not have pos¬ 
sibly been “in the place by reason of his employ¬ 
ment.” We have also seen that being in the place by 
reason of his employment is not sufficient in itself. 
The employee has to be, “in the discharge of his duty 
to his employer.” It will be recalled that according 
to the records, this man’s territory was in southwest 
Washington, and he was at North Capitol Street and 
New York Avenue, many blocks from that territory. 
It is not contended anywhere that there were any cus¬ 
tomers anvwhere in that vicinity that he should see, 
had seen, or intended to see. He was just standing 
there drunk, in fact, so drunk that he could not stand. 
What duty was he discharging to his employer? Did 
the mere possession of a few dollars belonging to his 
employer, (it is questionable whether he had them or 
not), entitle him to compensation? Although we have 
diligently searched and read all the cases we could 
find on this subject, as well as those pointed out by the 
defendant in his brief, in the court below, we have yet 
been unable to find a single case which would sustain 
this position. 

However, we do find that this court in the case of 
Morgan v. Hoagc (1934), 62 W. L. R. 694; 63 App. D. 
C. 355, 357; 72 F (2d) 727, Cert, denied Oct. 22, 1934; 
62 W. L. R. 829, 293 U. S. 606: 79 Fed. (2d) 697; 55 S. 
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i Ct. 122; 79 L. ed. 697, has considered a similar situa¬ 

tion, and said: 

“In our opinion the Deputy Commissioner was 
right in holding that the injury sustained under 
these circumstances did not occur in the course of 
f the deceased’s employment. He was not at the 

time of the occurrence performing any service 
which he was required to do by virtue of his em¬ 
ployment as financial secretary of the lodge. His 
1 return to his home for dinner was not in any 

sense in the line of his employment, but was 
purely personal. It is true he carried with him 
' some money and books which belonged to the 

l lodge and which he expected to take with him to 

his office, but his employment did not contemplate 
or require that he should perform any of his 
duties at home at the dinner hour or on his way to 
or from his home. He intended to return to his 
office and there in regular course take up his duties 
and continue their performance late in the night.” 
f 

To the same effect is the case of Porter v. Stoll Oil 
Refining Co. et al. (1932), 242 Kentucky 392; 46 S. W. 
(2d) 510, 511— 

“But conceding the competency of this evidence 
for present purposes, and without deciding the 
question, we have concluded that the evidence 
fails to show that Porter’s death resulted from 
an accident arising out of and in the course of 
his employment. The shooting occurred after 
Porter had ceased work at the filling station for 
the day, and at a place at least four squares from 
his employer’s premises and while he was walking 
home. He was carrying no money belonging to 
his employer, but the receipts of the day had been 
locked in the safe. It was the custom and the duty 
of each of the managers of the filling station at 
the close of each day’s work to place the money 
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received during that day in a safe in the station 
provided for that purpose. It is true that Porter 
was carrying on his person two coupon books be¬ 
longing to his employer and that he was dressed 
in a uniform indicating the nature of his employ¬ 
ment. While he was permitted to sell the coupon 
books at any time and while it was for the mutual 
benefit of himself and his employer that he should 
have them with him at all times, he carried them 
home with him at night especially for his own con¬ 
venience. It was not his custom to work after his 
regular hours at the station selling the coupon 
books, but he spent the following day at his wrork, 
beginning about. 8:30 a. m. 

It is appellant’s theory that Porter’s assailant 
knew the time the filling station would be closed 
and that he saw Porter counting the money taken 
in during the day, but did not see him deposit 
it in the safe, and that he followed Porter be¬ 
lieving the latter had the money upon his person, 
and that he attempted to rob him with the expec¬ 
tation of obtaining the company’s property. This 
is mere speculation and an inference not necessar- 

ilv deductible from the evidence.” 

•/ 

And Fidelity <£ Casualty Company et al v. Indus¬ 
trial Commission et al., (1932), 79 Utah 189; 8 Pac. 
(2d) 617, 619, in w’hich case the injured employee w*as 
a delivery boy and while on the way from home to 
hotel to pick up films wilich he was to have at his em¬ 
ployer’s place of business by opening time he sus¬ 
tained an injury. Of this affair the court said: 

“The fact that Edwin had with him at the time 
of the accident the bag which his employer fur¬ 
nished him for carrying films is not of controling 
importance. Greer v. Industrial Commission, 
supra.” 
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In all of the cases where compensation has been 
awarded the employee was doing something definite 
for his employer. In the case of Rosmuth v. Ameri¬ 
can Radiator Co. (1922), 193 N. Y. S. 769, 770; upon 
which my opponent relied, in the court below, where 
the employee was robbed while doing the thing he 
was employed to do, the court after citing Spang v. 
Broadway Brewing Co., 169 N. Y. 574, classified the 
cases in the following language. 

‘ ‘ In some cases of assault, the acts of the claim¬ 
ant have been scrutinized, and there has been a 
determination based upon whether the injured em¬ 
ployee had stepped outside the scope of his em¬ 
ployment to gratify a personal desire to play or 
revenge a wrong rather than to serve the masters 
interest. There the injury was held to have 
grown out of a situation initiated by the injured 
employee himself, and therefore did not arise out 
of the employment. Those cases are not in point 
here. Griffin v. A. Roberson & Son, 176 App. 
Div. 6, 162 N. Y. S. 313; Stillwagon v. Callen 
Bros. 183 App. Div. 141, 170 N. Y. S. 677.” 

In the Mason v. Shcffer case, (1922) 203 App. Div. 
332; 197 N. Y. S. 22, 23; cited by my opponent, in the 
court below, it was found on examination, that the em¬ 
ployee was carrying out a specific instruction. In that 
case, the court said: 

“In that case, as in this case, the employee was 
required to take home and keep money he had 
taken in after banking hours. He resided 2 miles 
from the place of business, and while going home 
after he had closed his place of business he was 
knocked down and injured by a passing automo¬ 
bile. He was awarded compensation. In that 
case, it was an accident pure and simple; -while 
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in this case we are permitted to infer that rob¬ 
bery was the object of the assailant. In that 
case, as in this, the employee was converted into 
a ‘perambulating safety deposit box’ and so re¬ 
quired by the terms of his contract of hiring, as 
testified by his employer. The court says in the 
case cited: 

‘The instant case is not a casual or unusual ser¬ 
vice, incidentally performed for the employer’s in¬ 
terest on the employees initiative, but a regular 
imperative, daily duty, in direct obedience to the 
terms of the plaintiffs (claimant) hiring; and in 
prompt compliance with a specific order to take 
the money home with him and there care for it.” 

Even on a special errand an employee can depart 
for his own purpose. See Lundeen v. Kaplan Paper 
Pox Co. (1936), 195 Minn. 100; 264 X. \Y. 435. 

“Lundeen on the day of the accident was sent 
by his employer to the Cooperative Machine & 
Tool Company located at 915 Washington Ave¬ 
nue, south, in Minneapolis with instructions to 
have that company manufacture an attachment 
for an envelope-folding machine. He was given 
a blank piece of steel stock out of which this at¬ 
tachment was to be made. Lundeen was also to 
furnish the tool company with the exact measure¬ 
ments of the attachment. He left the employer’s 
premises in St. Paul at 3 o'clock in the afternoon 
and arrived at the shop of the tool company about 
4 o’clock. After talking with an employee of the 
tool company about the attachment that was to 
be made. Lundeen left the shop sometime between 
half past four and five o’clock. There is evidence 
from which it might be concluded that he left later, 
but the weight of the evidence supports the com¬ 
mission's view. He did not return to the St. 
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Paul plant, and his movements between the time 
he left the tool company and 6:45 that evening 
are not disclosed. At 6:45 Lundeen came into a 
barbershop at 1221 Washington Avenue South, 
about three blocks away from the tool company, 
and there canceled an order for a turkey which 
he had previously ordered of a farmer through 
the barber. lie left the barbershop immediately, 
and a few minutes later, at about 6:50 or 6:55 was 
injured as above set forth. The accident occur¬ 
red in front of 1306 Washington Avenue South. 
Lundeen’s home was at 3028 4th Avenue South, 
in Minnesota. * * * 

We regard the evidence as abundantlv sus- 
tabling the commission’s decision. Lundeen’s 
death occurred long after Ms working hours and 
long after , by any reasonable view of the evi¬ 
dence, he could be held to be still engaged on the. 
special errand in Minneapolis . For purposes of 
his own he remained on Washington Avenue, and 
his death was the result of hazards occurring 
neither in his regular employment nor in con¬ 
nection with his special errand. It would serve 
no useful purpose to discuss the cases cited by 
relator. They have all been carefully examined 
and are clearly distinguishable on the facts.” 

Probably the clearest expression from any court is 
to be found in the case of Roberts v. Newcomb <6 Co. 
H022), 201 App. Div. 759, 762; 195 N. Y. S. 405; 234 
N. Y. 553. 

“Claimant was an outside man, that is, one who 
solicited and collected from patrons in different 
parts of the city, printing used daily in large 
establishments in that city; called regularly at 
those establishments, including banks, where he 
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also deposited money for his employer. On the 
16th day of September, 1920, at 12:01 (midday) 
after claimant had made a deposit at the Metro¬ 
politan Trust Company for his employer, and 
while on the way to call upon a patron of his em¬ 
ployer, an explosion occurred causing the injury 
complained of here.” * * * 

“It seems to me that it conforms best with the 
spirit and purpose of the Workmen’s Compensa¬ 
tion Law to hold that when a man is injured by an 
accident in the street, while he actually Is perform¬ 
ing services he is employed to perform he is cov¬ 
ered by the statute. Under the holding of the 
Court of Appeals in the Katz case (Sup. Ct.) and 
Rosmuth v. American Radiator Co., 201 App. 207, 
this claimant is entitled to compensation.” 

To the same effect is the case of Spang v. Broadway 
Bracing <£’ Malting ('■<>., (1918), 169 X. V. S. 574; cited 
by my opponent in the court below. 

Thus, we see that the possession of money and the 
insurance book were mere incidents of his employment 
and that such incidental possession cannot be con¬ 
strued to mean “and in the discharge of his duties to 
his employer”. 

D. The deceased’s injury resulted solely from in¬ 
toxication and had no connection whatsoever with his 
work. 

Again my opponent takes refuge behind a legal de¬ 
fense which would be good, provided the facts of the 
record were such as to warrant this defense. His 
claim, is that we fail to use the word “sole” when we 
interpose the defense “that the injury was due to in¬ 
toxication”. It is true that we did not use this word. 
However, the record is full of evidence on this point. 
In fact, there was so much evidence on this point that 
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the commissioner made the finding “that at such time 
the deceased was in a state of intoxication; that he 
had been drinking intoxicating beverages that after¬ 
noon” (R. 108). It was also found that this deceased, 
“was intoxicated at the time he was placed in the auto¬ 
mobile” (R. 198). But was the commissioner correct 
when he made the further finding?— 

“But the injury causing death did not result 
solely from intoxication;” (R. 198) 

Thus we see that no matter what we said in our 
original controverting notice, testimony was taken on 
this point, the commissioner considered it, and made a 
finding. What more does it take to raise an issue? 
The thing that we are interested in, and that this 
Court is interested in is this; Was the commissioner 
correct as a matter of law in making this finding? In 
Schneider on Workman’s Compensation Law, 2d Ed., 
Vol. 1, P. 1137, Par. 340, we find the following state¬ 
ment : 

“Whenever an employee is so drunk and help¬ 
less that he can no longer follow his employment, 
he cannot be said to be engaged in his employ¬ 
ment, and when injured while in that condition 
his injury does not arise out of his employment.” 

In Enery Motor Livery Co. v. Industrial Commission 
ct al (1920), 291 Ill. 532; 126 N. E. 143, 144 the Court 
used almost the same words: 

“We held in Hahnemann Hospital v. Industrial 
Board, 282 Ill. 316, 118 N. E. 767, that whenever 
an cm ployee is so drunk and helpless that he can 
no longer follow his employment he cannot be 
said to be engaged in his employment and when 
\ injured while in that condition, his injury does 
not arise out of his employment.” 
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Again in the case of Bridges et al v. Central Surety 
Insurance Corporation, et al (1938), La. ; 

180 So. 456, 458, 459, a drunken employee, who was 
killed while trying to get home was denied compensa¬ 
tion— 


“Outside of Mr. Bower’s testimony that he had 
ordered the decedent to attend the political meet¬ 
ing at Hammond and there act in some capacity of 
peace officer, there is not a scintilla of evidence 
that he was there in connection with any of his 
duties for 'which he was paid as a unit leader in 
the maintainanee department of the Louisville 
Highway Commission. The testimony of the offi¬ 
cers who served at that meeting in preserving 
peace and in directing traffic is to the effect that 
he was not there in any such capacity. But even 
were it conceded that he was, certainly at the time 
he was injured, the meeting had long since ended 
and he had gone on a venture of his men. All re¬ 
lation with any duties he may have had to perform 
at the meeting had ceased. We cannot find any 
connection whatever with those duties which would 
have taken him to the Silver Slipper night club a 
mile away from where the meeting had taken 
place, and then a half a mile further down the 
highway, on foot, with his car in which he had 
driven to the meeting still in front of the night 
club.” 

Also in the case of John A. Roeblmg’s Sons Co. et al 
v. Industrial Accident Coni mission et al (1918), 

, 36 Calif. Appeals 10: 171 P. 987, 989 the court 
considered the case of a night watchman who was 
intoxicated, and neglected his duty; he went into the 
wash room of the plant with the intent to sleep and 
lighted the gas after tightly closing the doors and win¬ 
dows and laid down upon a bench and was found dead 
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from the effect of the gas. In reversing the commis¬ 
sioner the court said: 

“And we may remark that the uncontradicted 
evidence in this case indicates if we are to choose 
between conflicting speculative deductions that on 
the night in question the deceased willfully stepped 
aside from the performance of the duties which 
his employment laid upon him and invited by di¬ 
rect action on his part the occurrence of the detri¬ 
mental causes which produced his death. In our 
opinion the conclusion of the commission is not 
supported by sufficient evidence.” 

The same principle is followed in Collins v. Cole 
(1917), 40 R. I. 66; 99 Atlantic 830, 831, wherein the 
court said: 

“The petitioner argues that, in order to defeat 
the petition, the respondent must prove that the 
death resulted solely and exclusively from intoxi¬ 
cation while on duty. If the petitioner means by 
that that the respondent must exclude every pos¬ 
sibility that death might have resulted otherwise 
than from intoxication, we cannot agree with her.. 
If Collins was in an intoxicated condition, that 
is, a condition in which he would be unable to look 
out for his own safety with that degree of care 
which a person would otherwise naturally exer¬ 
cise, and that, while so influenced, he did something 
which a person in a normal condition would not 
be likely to attempt and which brought about the 
accident, the trial court would be warranted in 
finding that the accident resulted from the condi¬ 
tion into which he had voluntarily brought him¬ 
self. We do not think that the statute requires; 
that every possibility should be excluded before 
the evidence becomes sufficient to support the 
finding that the result was due to intoxication. 
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We think that the intoxicated condition of the 
decedent is fully substantiated by the evidence, 
and that his reckless and unnecessary act in go¬ 
ing into and standing up in a small boat, easily 
capsizable, was a dangerous act which would be 
apparent to any sober person. The very fact that 
he elected to take out this small boat, instead of 
the larger yawl, which was lying close to it and 
was equally available, is further evidence of his 
condition and of his inability therefrom to prop¬ 
erly care for himself. 

The trial court having denied the petitioner 
compensation, and such decision being in our opin¬ 
ion supported by substantial testimony, the pe¬ 
titioner’s appeal is dismissed, the decree of the 
superior court dismissing the petition is affirmed, 
and the case is remanded to said superior court.” 

Also Patton v. American Oil Co. (1937), 15 X. J. M. 

564; 193 Atl. 541, 542, adheres to this principle. 

“It is urged now that the respondent did not 
sustain the burden of proving the defense of in¬ 
toxication by the weight of the evidence. This con¬ 
tention requires a review of the testimony. 

Prosecutor, who was the only witness in his 
own behalf, testified that on the night in question 
he was working later than usual and that, while 
driving westwardly on Marne Highway from Mt. 
Holly toward Moorestown, he desired to turn off 
this highway to inspect a sand pit location which 
a customer or prospective customer was consid¬ 
ering using and where he was considering the 
installation of a gasoline pump. Such a task 
would be in and about his employment in the busi¬ 
ness of promoting the sale of gasoline and oil 
products of the defendant. It had been snowing 
and there were two or more inches of snow on the 
ground. He said that he turned left off the high- 
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way, crossed the single lane tracks of the railroad, 
and entered the site of the sand pit. He turned 
his car around and started to recross the railroad 
tracks, and while on the crossing he was struck 
by the railroad locomotive traveling in an easterly 
direction. He admitted having had one drink of 
whiskey shortly before. 

The respondent produced several apparently 
disinterested witnesses who testified to an entirely 
different location of the point of collision by the 
train and automobile. Their testimony was to the 
effect that the tracks of the prosecutor’s auto- 
moble in the snow indicated he was going west¬ 
wards on the highway, turned left to the side 
road, and then, when he was on the crossing, in¬ 
stead of proceeding straight across to the sand 
pit, again turned left in an easterly direction along 
the railroad right of way, with his car astride the 
south rail of the railroad tracks, for a distance of 
about 150 feet. For this distance of 150 feet there 
was no disturbance of the snow other than the 
marks of the automobile tires, but from that point 
on the snow was disturbed and torn up for a space 
up to the place where the automobile was thrown 
clear of the tracks, the condition of the automobile 
was such as to indicate that it had been struck in 
the rear on the left part, and not on the side, as 
would be likely if the collision occurred as testi¬ 
fied by the prosecutor. Railroad employees on the 
train testified that the impact occurred well past 
the crossing. 

From this evidence we are constrained to find 
that the prosecutor’s version of the happening of 
the accident is not the true one, and that the point 
of collision was well away from the crossing, down 
the railroad tracks. We have a situation where 
the prosecutor drove his car over the rough ties 
and roadbed for a distance of 150 feet approxi¬ 
mated. for which conduct he offers no exolana- 
tion; in fact, he denies it in the face of a plenitude 
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of evidence. Driving a car into such a situation 
is not the conduct of a person in his ordinary 
senses, and, in the absence of any reasonable ex¬ 
planation, leads to the conclusion that the driver 
was not in possession of all his faculties . 

Coupled with this is the testimony of several 
witnesses that his breath smelled of alcoholic bev¬ 
erages, and the testimony of the doctor who 
treated prosecutor upon his arrival at the hospital. 
The doctor said that prosecutor was in a state of 
disorientation. He said that his condition was in 
his opinion contributed to both by shock and by 
alcohol. Because he was unable to judge the rela¬ 
tive contribution of these two elements he did not 
feel able to say whether or not the prosecutor was 
intoxicated. He testified that prosecutor admitted 
he had been drinking but said he did not know 
how much. 

On the basis of this evidence, two independent 
tribunals have reached the conclusion that the de¬ 
fense of intoxication has been established. We not 
only are unable to say that this finding is not jus¬ 
tified by the evidence, but conclude that it is sup¬ 
ported by the greater side of the evidence as well 
as by the probabilities, therefore, the writ of cer¬ 
tiorari must be dismissed with costs.” 

And King et al v. Alabam’s Freight Co. et al. (1931), 
338 Arizona 205; 290 P. 634, 639, was a case in which 
an employee was hired to go to the rescue of a fellow 
employee in charge of a truck in a snow storm. The 
court examined the evidence and found that the em¬ 
ployee died from freezing and not intoxication. How¬ 
ever, in this decision, the court took occasion to state 
the law in reference to intoxication in the following 
language: 

“However, any employee who drinks intoxicat¬ 
ing liquor to such an extent that he can no longer 
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follow his employment, abandons it and is not en¬ 
titled to compensation for an injury received while 
in that condition because in that event the accident 
causing the injury would not arise out of and in 
the course of his employment 

In Tronton v. M. J. Sheehy Ice Co., et al., (1919), 
176 N. Y. S. 45, 46, the court came to the same conclu¬ 
sion via a slightly different route— 

“On the day in question the decedent took out 
his wagon load of ice at 6 o’clock in the morning, 
and along about 2 o’clock in the afternoon called 
up the office of the company and reported that he 
was not in a condition, owing to drink, to complete 
his deliveries, and asked for a helper. An as¬ 
sistant was sent out to complete the delivery and 
bring in the team, and the decedent came back to 
the office and was sent home. He left the office 
to get his coat from the wagon, and this is the last 
seen of him until another employee of the com¬ 
pany, coming from a small building on the dock, 
says he saw a pair of feet just disappearing over 
the edge of the dock, and later in the day the body 
of the decedent was taken from the river. The 
State Industrial Commission found the facts war¬ 
ranting the making of an award, except that it was 
held that the decedent came to his death wholly be¬ 
cause of his intoxication, and upon this appeal it 
is urged that this determination of the commission 
is not warranted by the evidence. 

Section 21 of the Workmens Compensation Law 
(Consol. Laws c. 67) provides that, in the absence 
of substantial evidence to the contrary, it shall be 
presumed that ‘the injury did not result solely 
from the intoxication of the injured employee 
while on duty, ’ but in this case there was such sub¬ 
stantial evidence. Indeed, the evidence was pre¬ 
ponderating that the decedent was staggering 
drunk at the very tune of the accident, and all of 
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the knoivn facts point to this as the proximate 
cause of the death.” 

We have already seen that this claimant was “so 
drunk and helpless” that he could not stand at a car 
stop and he had to be placed in a car. Other decisions 
also follow Schneider’s statement and the mea¬ 
sure that he establishes very closely. In the case of 
Shearer v. Niagara Falls Poiver Company (1936), 242 
N. Y. 70; 150 N. E. 604, the Court of Appeals of New 
York laid down a rule to be followed by the commis¬ 
sion after the Appellate Division had unanimously af¬ 
firmed an award of the State Industrial Board made 
under the Workmen’s Compensation Law for the death 
of a foreman of ironworkers, who, while engaged in 
removing the steel work of a bridge, fell from a girder 
and was killed. This decision shows that this court 
considered this question very seriously. It also shows 
that the New York Act is the same as our act. The 
court in that case said: 

“The issue in compensation cases, although in¬ 
formally joined, should, however, be disposed of 
by the board by a determination on all material 
controverted questions. * * * 

The question of intoxication as the sole cause of 
the injury was therefore, material but the board 
made no specific findings on the point. * * * A few 
words as to the meaning of the statute may be 
helpful in this connection. The People and the 
Legislature have indicated their purpose not to 
burden industry with the duty of compensating in¬ 
jured employees where it appears by substantial 
evidence that the intoxicated employee would not 
have been injured if he had been in possession of 
his normal faculties, and no contributing cause ap¬ 
pears. Doubtless many cases may be suggested 
where intoxication has little or no relation to the 
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injury; where the sober and drunk are alike ex¬ 
posed to the risk. The greater the added danger 
from intoxication, the greater the duty to keep 
sober. If, in a perfectly safe place, the employee 
falls because he is druuk and injures himself, it is 
clear that the injury results solely from the intoxi¬ 
cation, but it would be unreasonable to deny com¬ 
pensation only in such cases. Here death was due 
to the fall from the bridge girder, but if the fall 
ivas due solely to the intoxication of the employee 
the case does not come under the act. Without 
concerning ourselves with the proper conclusion 
to be reached on the facts in this case, we may 
state the rule of law as follows: If the Board 
reached the conclusion on the evidence that 
Shearer was drunk at a place where, if he fell he 
would probably be killed and he fell owing to his 
drunkenness, compensation should be denied.” 

Yet the Board found, on reconsidering the case, and 
they were affirmed by the Appellate Division, that this 
injury was not due solely to intoxication. However, the 
Court of Appeals differed and reversed the Appellate 
Division and the Board, (1927), 245 N. Y. 199; 156 N. 
E. 664, 665; 

“The evidence points unerringly to the fact of 
intoxication and to intoxication as the sole cause 
of the accident. Matter of Case, 214 N. Y. 199. 

Another interesting case is that of Parish v. Primer 
Cabinet Carp ., (1931), 256 N. Y. 575, 177 N. E. 146, in 
which the court affirmed without opinion an order of 
the lower court, denying compensation. The facts 
were as follows: 

On November 5, 1928, a night watchman and fireman 
at the Primer Cabinet Corporation was left by fellow- 
employees, just before 8 p. m., on duty, but drunk and 
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with a supply of liquor. The next morning his clock 
was found to be unpunched after 8 p. m., the coal hop¬ 
per empty, the fire down, he was missing and in the 
boiler room was found a charred shoe containing a 
human foot burned off near the ankle, and an un¬ 
finished bottle of liquor. The Appellate Division dis¬ 
missed the claim on the ground that there was no evi¬ 
dence to sustain award; if defendant fell into the 
hopper, or was cremated, intoxication was the cause. 

In view of these cases, and of the record, we contend 
that the commissioner’s findings that the deceased was 
intoxicated, but that his intoxication was not the sole 
cause of his injury, cannot be reconciled. If further 
proof of the soundness of our position be needed it can 
be found in the case of Brynildson v. Mt. Vernon 
Novelty Curtain Co. (1933), 268 N. Y. S. 600, 604; 239 
App. Div. 566. Here the claimant was a traveling 
salesman, using an automobile in his work. He rode 
into Rochester from Elmira with a companion who 
was driving his car. The car stopped somewhere on 
South Avenue in Rochester, presumably in vicinity of 
Osborn Hotel, at about 3:30 in the morning; and there 
claimant attempted to alight, but fell and injured his 
knee. It had been snowing and claimant said he 
slipped. The doctor who called, testified he was drunk, 
which claimant denied. The court held: 

“But it is urged that the claimant denied that 
he was intoxicated, and thereby there arose a con¬ 
flict in the testimony which was wholly within the 
province of the Industrial Board. We do not re¬ 
gard this position as sound. The issue claimed to 
exist did not relate to a mental process, or a sub¬ 
jective condition, to be determined on a mere 
statement of conclusions on the part of the claim¬ 
ant, but was one relating to pathology and phys- 
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ical fact, of which the symptoms are clearly ob¬ 
jective. The claimant’s statement that he was not 
intoxicated, is the assertion of a mere conclusion. 
The claimant not only did not seek witnesses of 
his condition, nor explain his failure in that par¬ 
ticular, but testified to no fact which would be evi¬ 
dence that he was sober. He did not even deny 
that his breath smelled of liquor, that his brain 
was muddled, that his tongue was thick, that his 
speech was inarticulate, that he was unable to give 
a history of the accident, or to communicate his 
own name intelligibly. He gave no evidence of 
his condition or acts at the hospital, and did not 
even deny that his conduct there was unseemly, or 
that of a drunken person, nor that he disturbed the 
other patients, nor that he was restrained in his 
bed with difficulty. The bare denial that he was 
intoxicated, is not such evidence as will raise a 
question of fact when the evidence of facts, symp¬ 
toms, and circumstances to the contrary is abun¬ 
dant, clear, and convincing, and the common facts 
from which the conclusion flows are not even dis¬ 
puted. 

The record contains no evidence that the claim¬ 
ant was not suffering from an excessive degree of 
intoxication. Matter of Case, 214 N. Y. 199, 203, 
204,108 N. E. 408. 

And again, when the presumptions had been re¬ 
butted, and the claimant had been required to go 
forward with his proof, the issue of intoxication 
then arose on all the evidence. Shearer v. Niag¬ 
ara Falls Power Co., 242 N. Y. 70, 160 N. E. 604. 
The clear and undisputed evidence, when taken 
together, as that the claimant was disorientated, 
and had lost his reasoning; and a mere denial of 
drunkenness by the victim of his condition, if it 
had any value, would not constitute substantial 
evidence to the contrary. The Court of Appeals 
has made it clear that it is not only the ultimate 
aim of investigation of claims under the statute 
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‘to ascertain the substantial rights of the parties’, 
but also that there must be a residum of legal 
evidence’ to support an award, and that this evi¬ 
dence must be of ‘a sound, competent and recog¬ 
nizably probative character.’ Carroll v. Knick- 
bocker Ice Co., 21S X. Y. 435, 440, 113 N. E. 607, 
Annotated Cases, 1918 B, 540. The testimony of 
one known to be excessively drunk does not meet 
this test of quality, even if it incorporated the nec¬ 
essary facts; and upon the proof here, a holding 
that the claimant was not intoxicated would have 
been clearly against the evidence. 

It is the finding of the board, however, that 
claimant’s injury was not due solely to intoxica¬ 
tion, and his finding is based on the statements of 
the claimant that he was not intoxicated, and 
‘slipped’ on the snow. There is no proof what¬ 
ever, and no fair inference can be drawn, that the 
claimant slipped because of snow. While pedes¬ 
trians do slip on snow, as on other surfaces, the 
great majority of people do not fall when walking 
on snow. And claimant did not know whether his 
fall occurred when walking the sidewalk or on the 
driveway, but presumably it was one or the other. 
In resolving contested questions, the law of evi¬ 
dence, as well as the Workmens’ Compensation 
Law must proceed upon the theory of possibilities 
and not of probabilities. The place in question 
was on a street in a large city, in the vicinity of a 
hotel which traveling salesmen patronize; and in 
the absence of proof to the contrary, it will be pre¬ 
sumed that its surface was in good condition, and 
a safe place where pedestrians might stand or 
step. And when one falls in such a place, while 
he is so intoxicated as to have lost the use of his 
mental faculties and the control of his person; it 
may not he held, without substantial proof of an¬ 
other cause, that the fall was not due to intoxica¬ 
tion. Shearer v. Niagara Falls Power Co., 242 X. 
Y. 70, 150 N. E. 604, Id. 245 X. Y. 199, 156 X. E. 
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664; Parrish v. Premier Cab Corporation, 256 N. 
Y. 575, 177 N. E. 146.” 

Some of the courts have held that an award made 
to an intoxicated claimant should be reversed in the 
interest of justice, and the claim dismissed. The case 
of Woodruff v. Erie R. R. Co. (1935), 243 App. Div. 
S39 is an example. There the claimant came to work 
to some extent intoxicated, engaged in an argument 
with his foreman, was discharged and then had a fist 
fight with the foreman. There was no opinion in this 
case, but the award was reversed in the interest of 
justice and the claim dismissed. 

Mv opponent, to sustain his position, has cited, in 
the court below, the case of Smith v. Wright Co. (1931), 
232 App. Div. 343, 250 N. Y. S. 56, but on examination, 
we find that this case does not apply to the facts be¬ 
fore us. In that case, the court stated: 

“We may presume that the Board found that 
the employer having failed to show how the acci¬ 
dent happened, had failed to furnish substantial 
evidence that the intoxication was the sole cause 
of injury.” 

Here we have proved exactly how the accident hap¬ 
pened. We have shown that the drunken employee, 
after leaving the district in which his work was to be 
done, became helplessly drunk, got in a car, bought 
whiskey and, gasoline and proceeded on a frolic of his 
own, in the opposite direction from his home or his 
work. 

Of a similar situation in the case of Wimmer v. 
Hoage (1937), 65 W. L. R. 434; 67 App. D. C. 128, 129; 
90 F (2d) 373, our Court of Appeals held as follows: 

“Because, in leaving the automobile and in a 
state of intoxication going in search of cigarettes 
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for the personal gratification of himself and his 
companion, claimant placed himself in a position 
where the injury he sustained did not arise out of 
his employment, and this is true because in the 
circumstances there was wholly lacking a causal 
connection between the conditions under which 
claimant was required and expected to be about 
the work of his employer and the resulting injury. 
It has been said, and we think correctly, that the 
causative danger and injury must be incidental to 
the character of the business and not independent 
of the relation of master and servant. In other 
words, the injury, to be compensable, must arise 
out of a risk connected with the employment and 
flowing from it as a rational consequence. Mc- 
Xicol’s Case, 215 Mass. 497.” 

III. Deceased Violated Employer’s Instructions and 
Engaged in a Personal Enterprise. 

In discussing this point, I wish first, to quote from 
the record of testimony on this point. (R. 25) 

“Q. Could you tell me when his report was due 
on that debit ? 

A. Yes, as a general rule we turn in the accounts 
on Wednesday night of each week. On rare ex¬ 
ceptions, however, we turn them in sometimes, 
however, as late as Thursday, if the Government 
pay roll happens to come in on the night of a 
Thursday, but we usually turn them in on Wednes¬ 
day night. That is the usual, set rule— Wednes¬ 
day night. 

Q. Were vou at vour office on that Wednesdav 
night? 

A. Yes, indeed, I was. 

Q. Did Mr. Najjum come back to your office? 

A. Xo, he did not; in fact, I expected him in all 
that evening, and he didn’t show up. 

Q. Did you wait for him? 
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A. I did, sir, till about 10 or 11 o’clock that 
night. 

Q. Was it usual for a man to be out that late 
trying to make up his debit? 

A. Well, not quite that late. The men usually 
reported not later than 8:30 or 9 o’clock; very sel¬ 
dom as late as 11 were they actually out on a 
debit. It would be unusual for them to come in as 
late as 11 o’clock at night. 

Q. When was the last time you saw Mr. Najjum 
before the morning of January 21? 

A. That was the last time I had seen him—on 
the morning of January 20, when he went out on 
his debit to finish up with the calls he had.” 

And the same witness testified further, (R. 28) 

“Q. Do you remember who was the last man to 
come in that evening? 

A. No, sir, I don’t. 

Q. Do you remember approximately what time 
he came in? 

A. Well, as a general rule they never come in 
later than 8 o’clock—8 to 9 o’clock. Usually that 
is top, because we have to have these accounts 
ready by Wednesday night and ready for the 
cashier to start work on them the next morning. 

Q. In other words, you figure that you are all 
through between 8 and 9 o’clock? 

A. That is right. 

Q. You had a rule that a man was to report 
every Wednesday night? 

A. That is right , sir. 

Q. Suppose he failed to report on Wednesday 
night. After Wednesday night what would you 
do about it? 

A. The first thing I would do—usually contact 
his home next morning if it wasn’t in. 

Q. If he did not have a good excuse, what would 
you do about it? 
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A. That would all depend upon the circum¬ 
stances. If I had a full staff and surplus men, 1 
would dismiss him; if I did not, I would be inclined 
to overlook it, depending on his ability, and so 
forth. 

Q. Mr. Najjum had been with you only a short 
while, had he not. 

A. Yes, not very long. 

By the Deputy Commissioner: 

Q. How long? 

A. Oh, my goodness; I would say approxi¬ 
mately three months.” 

This witness testified further (R. 32): 

Q. Was that the first indication you had that 
he had been drinking? 

A. That was the first indication, yes, sir, be¬ 
cause if there is anything / will not tolerate, it is 
drinking among my staff. I believe, regardless 
of the circumstances, I will not tolerate that. If I 
ever hear of a man takes a drink while he is out on 
the route, as far as I am concerned he is checked 
out immediately.” 

On this testimony, the commissioner made the fol¬ 
lowing findings: 

“That Wednesday night of each week the de¬ 
ceased employee was required to turn in his ac¬ 
count to the officer of the employer; that on Jan¬ 
uary 20, 1937, which was on Wednesday of that 
week, and also Inauguration Day, the office mana¬ 
ger waited until after 10 P. M. for the deceased 
employee to turn in his accounts.” (R. 197) 

Thus we see that the commissioner completely ig¬ 
nored the fact that this employee had violated the rules 
of his employer. This action, on the part of the com- 
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missioner, according to the decisions was clearly er¬ 
roneous. One of the leading cases on this subject is the 
case of Knickman v. Zurich General A. & L. Ins. Co. 
(1926), 213 N. Y. S. 196, 197; where a traveling auditor 
was working at Long Island and learned it would be 
impossible to reach his next call by train in a reason¬ 
able time. He returned home, got his own car for the 
express purpose of doing his employer’s work. When 
he cranked it he broke his wrist. Employer kept autos 
for its employees and had prohibited employees from 
using own car. Of this state of facts, the court said: 

“Therefore, although the board has found that 
the operation of his own automobile by ‘claimant’ 
was wholly for the benefit of his employer and not 
for his own convenience, such operation was a dis¬ 
obedient act, specifically prohibited, which placed 
claimant outside scope of his employment and pre¬ 
cludes an award. The case of Matter of Kingsley 
v. Donovan, 169 App. Div. 828,155 N. Y. S. 801 was 
materially different, because in that case claimant 
was not indulging in an act of disobedience.” 

Nor is New York alone in so holding. See the case of 
Boorde et al. v. Industrial Commission et al, Supreme 
Court of Illinois, (1923), 310 Ill. 62; 141 N. E. 399, 400, 
in which the court said: 

“A risk is incidental to the employment when it 
belongs to or is connected with what a workman 
has to do in fulfilling his contract of service. Weis 
Paper Mill Company v. Industrial Commission, 
supra. In Dietzen Company v. Industrial Board, 
279 Ill. 11,116 N. E. 684, Ann. Cas. 1918 B, 764, an 
employee was held not entitled to compensation, 
where the injury was received by him while reach¬ 
ing into an exhaust system to get a piece of metal 
which he had been polishing, and which had fallen 
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from his hands into the exhaust. The machinery 
upon which the employee was assigned to work 
vras entirely separate from the exhaust system, 
which was in charge of another man, and the in¬ 
jured employee had been specifically instructed to 
have nothing to do with the exhaust system, but 
to notify the person in charge of it in case any¬ 
thing went wrong. The sole duty of the injured 
employee was to take metal pieces and hold them 
against a buffing wheel until they were polished. It 
was held that in reaching into the exhaust system 
to get the piece of metal he was not engaged in any 
business of his employer, or in anything, connected 
with his employment, and therefore his injury was 
not one for which compensation was required.” 

Another case is that of Haler v. City of Lansing 
(1917), 195 Mich. 753, 762; 162 N. \V. 335, which was 
also cited with approval in Monahan v. Hoage, et al 
(1937), 65 W. L. R. 430, 432, where a workman went 
some distance from his work to sit on a warm tank to 
eat his supper, although the employer had provided 
a good dining room. He was not required to eat in 
it, but it was for his comfort. In getting do-wn he fell 
in the tank and was scalded. Of this episode, the court 
said: 


“In our opinion the workman in needlessly ex¬ 
posing himself to risk, met with an accident -which 
can in no sense be said to have arisen out of his 
employment * * *. A workman’s employment is 
not confined to the actual work upon which he is 
engaged, but extends to those actions which by the 
terms of his employment is entitled to take, or 
where by the terms of his employment is taking his 
meals on his employer’s premises. But the em¬ 
ployment does not extend to doing of those things 
which are unreasonable or which he is expressly 
forbidden to do. Here the workman was not do- 
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in" what ho was forbidden to do by the employers, 
not expressly, but in the sense that he was doing 
that which was not allowed. It was a highly 
dangerous thing to do, and the evidence was that 
if it were known that a workman had done it he 
would have been dismissed 

Of the case of an employee who violated a rule of his 
superior, in Ball man v. D’Arcy Spring Co. et al (1923), 
221 Mich. 582; 192 N. W. 596, it was held that 
where the rules of an employer forbade an employee to 
leave the plant during working hours without permis¬ 
sion, and decedent, whose machine was out of order, 
called the foreman’s attention thereto and the foreman 
remarked that he “would like to have went over and 
got some bromo-seltzer,” whereupon decedent volun¬ 
teered to get it while the foreman was fixing the ma¬ 
chine, to which the foreman responded, “That will be 
all right,” giving him some change to pay for it, de¬ 
cedent being killed by a freight train on his way back, 
after obtaining the bromo-seltzer, the accident did not 
arise in the course of the employment, the employee 
having voluntarily gone outside the scope of his em¬ 
ployment against orders, and there being no emer¬ 
gency justifying such action. 

And in Rockford Cabinet Co. v. Industrial Commis¬ 
sion, et al (1920), 295 Ill. 332; 129 N. E. 142, 144 
the court laid down the rule— 

“If the injured employee received such injury 
in the act of violating an instruction of his em¬ 
ployer, by which violation he is taken outside of 
the scope of his employment; the injury cannot be 
said to have arisen out of his employment. Nelson 
Construction Co. v. Industrial Commission, 286 Ill. 
632, 122 N. E. 113, United Industrial Co. v. Indus¬ 
trial Commission, 291 Ill. 480, 126 N. E. 183.” 
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Of the employee who violates rule for his own pleas¬ 
ure, in Teague at al v. Atlantic Co. y (1938), 213 N. C. 
546; 196 S. E. 875, 876 the court said: 

“The full commission cited numerous author¬ 
ities to sustain its award, and in the final conclu¬ 
sion of law stated: ‘Under the facts of this case 
we do not believe that Teague’s injury arose out 
of his employment. In other words, we do not find 
a causal connection between the conditions under 
which his work was required to be done and the re¬ 
sulting injury. His injury did not follow as a 
natural incident of the work. We conclude that 
there was no causal connection between the condi¬ 
tions under which the work was required to be 
performed and the resulting injury. Our law re¬ 
quires that an injury must occur both in the course 
of the employment and arise out of the employ¬ 
ment. Neither one alone is sufficient. Under the 
facts, the decisions, and sound reasoning, 
Teague’s injury certainly did not, in our opinion, 
arise out of his employment. It appears that the 
unfortunate young man lost his life by stepping 
aside from the sphere of his employment and 
voluntarily and in violation of liis employer’s 
orders , for his own convenience or for the thrill 
of attempting a hazardous feat, attempted to ride 
on machinery installed and used for another pur¬ 
pose and obviously dangerous for the use he at¬ 
tempted to make of it rather than take the usual 
course of going from the basement to the first floor 
by way of the stairs provided and used for that 
purpose. Compensation cannot be awarded the 
dependents of the deceased for the above reasons. 
Compensation is therefore denied. Let an award 
issue accordingly.” 

And in Feda v. Cudahy Facking Company (1918), 
102 Neb. 126; 166 N. W. 190,191, the court said: 

“Did the accident arise ‘Out of and in the 
course of employment?’ 
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Rev. St. 1913 § 3650. It was no part of Feda’s 
duties to return to the elevator without the truck 
or to run after Verbeck, and he abandoned his 
work in order to do so. It is argued that, though 
this may be conceded, the moment that Feda 
turned and attempted to get out of the elevator 
he became engaged in the course of this employ¬ 
ment, and, the accident happening at this time, 
brought the case within the statute. If Feda had 
been attending to his regular duties, he would not 
have entered the elevator without the truck in the 
manner and at the time he did, and it would have 
been unnecessary for him to return. He ran upon 
it carelessly and attemted to leave it in a wreckless 
and careless manner. The undisputed testimony 
shows that playing and scuffling in working hours 
was strictly forbidden, and that, if seen by the 
foreman, men engaged in it were discharged.” 

Does this rule apply to salesmen? 

See National Automobile Insurance Co. v. Industrial 
Accident Commission of California et al., (1937), 8 
Cal. (2d) 715, 68 P. (2d) 361, 362— 

“In the first place, the employee had been ex¬ 
pressly instructed by his employer, Murata, to re¬ 
main at the store until the latter arrived. In 
leaving the store and going out onto the streets in 
search of his employer, he was violating the ex¬ 
plicit instructio7is of his employer. In the second 
place, he was not performing any duty to his 
employer by leaving the store and looking for the 
latter. His duties were restricted to the buying 
of flowers for the business of his employer. As 
far as the facts show, the employer was attending 
to certain outside duties, and when they were com¬ 
pleted he intended to report to the store where 
he and Ashida were to go and make purchases of 
flowers for the day’s business. There was, there¬ 
fore, not only no causal connection between his 
employment and the injuries sustained by the 
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employee, but the injury was sustained at a time 
when the employee was doing that which he had 
been directed by his employer not to do. It can¬ 
not be successfully contended, therefore, that As- 
hida, the injured employee, has brought himself 
within the ruling approved in the case last cited 
that an employee is in the course of his employ¬ 
ment when he does those reasonable things which 
his contract of employment expressly or impliedly 
permits him to do. 

For the reasons herein stated, it is ordered 
that the award of the commission be and the same 
is herebv annulled.” 

w 


This principle, as well as the other principles herein 
set forth, are not new to this court. In fact they 
were very fairly and fully set forth by this court five 
years ago in the case of Employers’ Liability Assur¬ 
ance Corp., et al v. Hoage, ei al (1934), 6*2 W. L. R. 
140, 141, when the following language was used— 



“If it can be shown in any compensation case 
under the Federal act that the employee at the 
time of the injury has left the sphere of his em¬ 
ployment for some purpose of his own wholly un¬ 
connected with his employment, it is clear that 
compensation may not be awarded, for in such a 
case it could not be properly said that the injury 
arose out of and in the course of the employment. 
'But it does not follow that, because the employee is 
at the time serving a purpose of his own in no way 
inconsistent with his duties to his employer, the 
fact of double purpose will exclude his right to 
compensation. The test in such cases is whether it 
is the employment that has sent the employee upon 
the journey or brought exposure, to the peril, and 
hence, as was said by the Court of Appeals of 
New York, it is enough to establish liability if 
there is evidence to show that the trip would have 
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been made in the employer’s business though the 
private errand had been cancelled, or, in other 
words, if the work of the employer creates the 
necessity for travel the employee is in the course 
of his employment though he avail of the oppor¬ 
tunity to serve at the same time some purpose of 
his own. Marks v. Gray, 251 N. Y. 90. 

Here we have a case in which the employee was 
expected by his employer to begin a journey by 
automobile on one day but which, for purposes of 
his, he delays until the next. Obviously if the 
injury had occurred before the journey pursuant 
to the employer’s program was begun , no com¬ 
pensation would have been payable, but the delay , 
though it may have been a breach of discipline, 
would not defeat the application of the statute to 
an accident occurring after the employed h>ad 
gone back to his ivork. The evidence here, as we 
have seen, shows satisfactorily, and the deputy 
commissioner has found, that, when the employee 
left Washington, it was for the express purpose of 
carrying out the arranged schedule of appoint¬ 
ments concluding with one in Norfolk some time 
on Wednesday. The manner of going, the use of 
the automobile, the route taken, were all con¬ 
sistent with the carrying out of this purpose. The 
statement of deceased to his companion prior to 
his death that he would not be going at all except 
for the necessity he was under of obeying his em¬ 
ployer’s direction strengthens the conclusion that 
this was the purpose of the journey. The pres¬ 
ence of a woman companion in his car and his in¬ 
vitation to her to have supper with him, though it 
may have been prearranged, would, therefore, no 
more defeat the right of recovery than would his 
stopping and picking up a stranger on the way- 
side. In such a case the incidental circumstance 
is of no importance.” 
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IV. Claimant Failed to Prove that She Was the Wife 

of the Deceased. 

On this point, the commissioner has made the fol¬ 
lowing findings: 

“That Mary Xajjum, born on March 19, 1884, 
and married to the deceased on August 22,1909, is 
the surviving wife of the deceased.” (R. 199) 

It is elemental, that before such a finding can legally 
be made by the commission, there must be substantial 
evidence upon which to base such a finding. We have 
seen from the cases already cited, as stated in Bakers 
Consulting Bureau v. Julian (1937), Ind. App., 6 N. E. ,, ,• 
(2d) 737. ’ ■' >!'■’ ■■■■'• -‘f > / 

' *• ' v > f C # f . • . ‘ 

“That the burden of establishing each fact nec¬ 
essary to a legal award of compensation rests on 
applicant * * # -• **•••' f 

' v , • '» • ■ c 

The same court, in the case of Burke v. Shell Petro- - / 

leuni Corp.y (1933), 97 Ind. App. 603; 187 X. E. 685, 

686, has stated: 

“We must keep in mind that the burden of es¬ 
tablishing each fact necessary to a legal award of 
compensation rests on the appellant, and that the 
proof by which such burden is discharged must 
be based on something more than mere guess, 
conjecture, surmise or possibility. Swing v. Ko¬ 
komo Steel etc. Co. (1919), 75 Ind. App. 124, 125 
X. E. 471; Pioneer Coal Co. v. Hardesty (1921), 

77 Ind. App. 205, 133 X. E. 39S; Milholland Sales 
etc. Co. v. Griffiths (1931), 94 Ind. App. 62; 178 
X. E. 458; Alex Metal Products Co. v. Newsome 
(1933), 185 X. E. 520. 
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Again, in the case of Brynildson v. Mt. Vernon 
Novelty Curtain Company (1933), 268 X. V. S. 600, 605; 
239 App. Div. 566, the court said: f , , . t . r /./ 


“The Court of Appeals has made it clear that 
it is not only the ultimate aim of investigation of 
claims under the statute ‘to ascertain the substan¬ 
tial rights of the parties’, but also that there must 
be a ‘rcsidum of legal evidence \ to support an 
award, and that this evidence must be *of a sound, 
competent and recognizably probative character V* 

With those principles in mind, let us refer to page 
55 of the record. 


' / fA 


/ 


“The Deputy Commissioner: What about the 
widow? Is she present 

Mr. Hannan: If your Honor please, she is ill. 
She is an elderly woman, as Mr. Xajjum will tell 
you. To call her here would undoubtedly upset 
her, and the doctor does not want her to come. 
However, if you feel that it is imperative that she 
be present, then we will have her here. 

The Deputy Commissioner: I have no feeling 
in that respect. I was wondering whether it is 
admitted that Mrs. Mary Xajjum is the surviving 
wife of the deceased, James Xajjum. 

Mr. De Shazo: Is there a marriage certificate , 
or something of that kind? 

Mr. Hannan: I presume there is, and I can get 
that for you. There was never any question pre¬ 
viously about her not being the widow. 

Mr De Shazo: / think we ought to have some¬ 
thing about that in the record here. 

Mr. Hannan: Very well, I will produce that. 

The Deputy Commissioner: According to the 
claim filed, Mrs. Mary Xajjum was born on March 
19, 1884, and was married to James Xajjum, the 
deceased, on the 22nd of August, 1909, at St. An- 
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drew’s, Roanoke, Virginia, by the Reverend 
Lynch. 

Mr. Hannan: That is a sworn allegation, is it 
not ? 

The Deputy Commissioner: Yes, in affidavit 
form. 

Mr. Hannan: Would you leant more than that 
affidavit form? 

The Deputy Commissioner: If you have the 
marriage certificate, you should submit it for the 
satisfaction of the insurance carrier. 

Mr. Hannan: I can order one very well. 

The Deputy Commissioner: It is understood 
that the marriage certificate will be submitted. 

Is that your case? 

Mr. Hannan: That is our case.’’ 

This is all of the evidence before the commissioner 
on this subject. And when analyzed it consists of 
nothing but a conversation between counsel and the 
commissioner. No one was sworn. No one intended to 
give evidence. No one offered any papers in evidence, 
and no one intended to. The most that can be said of 
it was that it was a conversation. Search as we may 
through all history of judicial procedure, we will never 
be able to find a record of any case in which such a 
conversation has been considered evidence. 

The most that could be said of this conversation was 
as the commissioner summarized the matter on page 
.35 of the record. 

The deputy commissioner: 

“It is understood that the marriage certificate 
will be submitted.” 

This statement, on the part of the commissioner 
certainly closed the door to further objection by de¬ 
fendant’s counsel on this point. Since this certificate 
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was never sub mitted, we readily see that there was no 
evideiice**upon" which the commissioner could make his 
findings. Counsel for the commissioner alluded in his 
brief in the lower court to the fact that we have never 
stated positively that the marriage certificate was not 
produced. He has suggested that probably it was. 
However, he does not state that it has been. Had it 
bcen ; he, of course, would have made such a statement. 

Of the decisions he cites we find no fault. They are 
good law if the facts, as found in the record, per¬ 
mitted their application. We earnestly contend that 
under the circumstances and under the law, we made 
every objection necessary at the time, and we feel that 
the record bears this out so clearly that further argu¬ 
ment on this point is superfluous. 

V. C laimant Failed to Prove That the Death of De¬ 
ceased Was Due to Injury, Nor Did They Prove 
What Caused His Death. 

Authorities as quoted elsewhere in this brief show 
that it is incumbent upon the claimant to prove by sub¬ 
stantial evidence each element of her case. Search as 
we may, we cannot find anything in the records sus¬ 
taining the findings of the commissioner: 

“* * * sustained personal injury resulting in 
his disability and death when he was assaulted 
and robbed, sustaining brain injury, followed by 
subteraneal hemorrhage, as a result of which he 
died on February 6, 1937.” (R. 197) 

All this record shows is that the employee did sus¬ 
tain an injury as the result of an altercation he had in 
the car in which he was riding, after he had left his em¬ 
ployment on a personal frolic. No doctor’s report, of 
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any kind, was submitted to show the kind of injury he 
had, nor was a death certificate submitted to show the 
cause of his death. All we have is that he sustained 
an injury and was in the hospital, and later died. The 
claimant fails to show why he died. The mere fact 
that an employee sustains an injury and later dies does 
not warrant the inference that he died from the in¬ 
jury. We have already seen what the courts have to 
say about guess, speculation, surmise and conjecture. 

CONCLUSION. 

From what has been said, it can readily be seen that 
the claimant failed in each and every essential neces¬ 
sary to establish her claim for compensation. 

Respectfully submitted, 

Charles B. De Shazo, 
Attorney for Appellant. 
1417 K Street, N. W., 
Washington, D. C. 
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No. 7360 

Maryland Casualty Company, a Corporation, 
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V. 

Frank A. Cardillo, Deputy Commissioner of the 
United States Employees’ Compensation Com¬ 
mission, District of Columbia Compensation 
District, and Mary Najjum, appellees 


BRIEF FOR APPELLEES 


STATEMENT OF CASE 

The “Statement of Case” as set forth on page 1 
of appellant’s brief is correct so far as it goes, but 
in an effort to present a clearer picture of the situa¬ 
tion in this case we shall enlarge thereon. This case 
arises out of an award of death benefits to Mary 
Najjum, the surviving wife of James Najjum, 
said award having been issued by Deputy Commis¬ 
sioner Cardillo pursuant to the provisions of the 
compensation law in force in the District of Colum¬ 
bia, namely, the Longshoremen’s and Harbor 

(i) 



2 


Workers’ Compensation Act of March 4, 1927 (44 
Stat. 1424; U. S. C. Title 33, Chapt. 18, section 901 
et seq.), which was made applicable to the District 
of Columbia by the Act of May 17, 1928 (45 Stat. 
600, Chapt. 612, section 1; D. C. Code Title 19, Chapt. 
2, section 11), which will be referred to hereinafter 
as the 44 compensation law.” 

On Wednesday, January 20, 1937, which was 
Inauguration Day, James Najjum was employed 
by the American National Insurance Company as 
an industrial insurance solicitor and collector. His 
duties consisted of collecting insurance premiums 
and writing policies in the southwest section of 
Washington, D. C., and his calls were made prin¬ 
cipally upon the poorer class of people (R. 4,192). 
He had 50 or 60 calls to make every week (R. 4,24). 
He had no set hours of employment (R. 4, 25). 
The employer’s insurance agents, including Naj¬ 
jum, usually reported to the office manager not 
later than 8:30 or 9:00 o’clock p. m. (R. 25). Dur¬ 
ing the course of the day (January 20,1937) Naj¬ 
jum called on a number of policyholders and col¬ 
lected from them insurance premiums (R. 27). 
There appears to be no doubt that during the 
course of the day, it being Inauguration Day, a day 
of celebration, Najjum became at least to some ex¬ 
tent intoxicated, but was not incapacitated insofar 
as his duties were concerned (R. 44, 80, 195,196). 
At about 9:00 o’clock p. m. on said day, while Naj¬ 
jum was standing at a car stop at the corner of 
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North Capitol Street and New York Avenue, 
Washington, D. C., with his insurance book in his 
hand, waiting for a streetcar to take him to his 
office or to his home, he was picked up and placed 
in an automobile by Morris Wolf, Robert Meinzer, 
and Lawrence Ricker (R. 82, 83, 93), who knew 
him to be an insurance agent by reason of his insur¬ 
ance book (R. 92,103), and on the same night Naj- 
jum was taken by Eunice Gerardi, Robert Meinzer, 
and Lawrence Ricker to a lonely road in the State 
of Maryland, where he was brutally assaulted, 
robbed of his collections, and left out on the side of 
the road. (See testimony of Eunice Gerardi, R. 92 
to 100.) By reason of the injuries inflicted by the 
dastardly assault upon him, Najjum died at Sibley 
Hospital on February 6, 1937 (R. 132). Subse¬ 
quently, the murderers were apprehended by po¬ 
lice and were convicted on pleas of guilty (R. 47). 

On March 29,1937, Mary Najjum, surviving wife 
of James Najjum, filed with the deputy commis¬ 
sioner a claim for compensation on account of 
the death of her husband (R. 3). Based upon the 
evidence produced at a formal hearing thereon, the 
deputy commissioner filed on June 16,1938, a com¬ 
pensation order in which he awarded compensation 
to Mary Najjum upon finding, among other things, 
that the death of her husband arose out of and in 
the course of his employment (R. 196 to 200). 

On July 14, 1938, the appellant, Maryland Cas¬ 
ualty Company, insurance carrier, filed in the 
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lower court a bill of complaint seeking to have the 
court review and set aside said compensation order 
as being not in accordance with law (R. 1 to 9). 
The attack on the award in this case is based 
almost entirely upon the evidence indicating that 
Najjum was drunk at the time he was picked up, 
and upon the testimony of Eunice Gerardi and 
Morris Wolf to the effect that after Najjum was 
placed into the car he stated that he did not -want 
to go home, but wanted whiskey, women, and a good 
time, and that while en route to the place where the 
murder was committed Najjum paid for a pint of 
whiskey and some gasoline. 

The defendant Cardillo and the intervening de¬ 
fendant Mary Najjum filed separate motions to 
dismiss plaintiff’s bill (R. 201, 202). Tlue case 
came on for hearing before Mr. Justice Luhring 
who on January 11,1939, entered an order granting 
defendants’ motions and dismissing plaintiff’s bill 
(R. 203). It is from this order that the present 
appeal has been taken (R. 204). 

PERTINENT STATUTES 

The statutes involved in this case are the Long¬ 
shoremen's and Harbor Workers’ Compensation 
Act of March 4, 1927 (44 Stat. 1424; U. S. C. Title 
33, Chapt. 18, sections 902 (2), 903 (b) and 920 (a) 
and (e)), made applicable to the District of Colum¬ 
bia by the Act of May 17,192S (45 Stat. 600, Chapt. 
612, section 1; D. C. Code, Title 19, Chapt. 2, sec¬ 
tion 11), which read as follows: 
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Sec. 902. When used in this Act— 

(2) The term “injury” means accidental 
injury or death arising out of and in the 
course of employment, and such occupa¬ 
tional disease or infection as arises natu¬ 
rally out of such employment or as natu¬ 
rally or unavoidably results from such acci¬ 
dental injury, and includes an injury caused 
by the willful act of a third person di¬ 
rected against an employee because of his 
employment. 

***** 

Sec. 903. (b) No compensation shall be 
payable if the injury was occasioned solely 
by the intoxication of the employee or by 
the willful intention of the employee to in¬ 
jure or kill himself or another. 

***** 

Sec. 920. In any proceeding for the en¬ 
forcement of a claim for compensation under 
this Act it shall be presumed, in the absence 
of substantial evidence to the contrary— 
(a) That the claim comes within the pro¬ 
visions of this Act. 

(c) That the injury was not occasioned 
solely by the intoxication of the injured 
employee. 

QUESTIONS INVOLVED 

While counsel for appellant has raised numerous 
questions in his brief of some 110 pages, it is re¬ 
spectfully submitted that there is in fact only one 
material question properly before this Court; 
namely, whether the findings of fact of the deputy 

177788—39 - 2 
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commissioner relating to the employment and 
death of James Najjum, the deceased employee, 
are supported by competent evidence, particularly 
the findings of fact of the deputy commissioner to 
the effect that the death of said employee arose out 
of and in the course of his employment, or that it 
was caused by the willful act of a third party di¬ 
rected against him because of his employment. 
There is another question which the Court may re¬ 
gard as being properly presented for determina¬ 
tion, and that is whether Najjum’s death was due 
solely to intoxication, within the meaning of sec¬ 
tion 3 (b) of the compensation law (33 U. S. C., 
section 903 (b)). We shall attempt to show, how¬ 
ever, that appellant has waived any right he may 
have had to have the Court consider this question. 

SUMMARY OF ARGUMENT 

1. The deputy commissioner’s findings of fact, 
complained of by appellant, are supported by com¬ 
petent evidence, and should, therefore, be regarded 
as final and conclusive and not subject to judicial 
review. 

2. The death of Najjum arose out of and in the 
course of his employment because— 

(a) The conditions of his employment required 
him to use the public streets, and to collect money 
for his employer, and, therefore, his employment 
subjected him to special and added hazard and risk 
to injury by assault and robbery. 
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(b) Najjum was an “outside worker,” had no 
fixed hours of employment, and was protected by 
the compensation law while on the public highway 
journeying to his place of service or returning to 
his headquarters or to the place of his residence. 

(c) The murderers of Najjum knew that he was 
an insurance collector and the motive of the assault 
upon him was robbery. 

3. The question whether the death of Najjum 
resulted solely from intoxication is not properly 
before the Court, because (a) it was not assigned 
by appellant as error, and (b) it was not properly 
raised before the deputy commissioner. Conced¬ 
ing, however, arguendo, that this question is prop¬ 
erly before the Court, appellant failed to establish 
that Najjum’s death was due solely to intoxication. 
On the contrary, appellant’s witnesses testified that 
Najjum’s death resulted from injuries inflicted by 
third persons whose felonious acts were prompted 
by motives of robbery of this insurance agent. 

4. The question whether employee violated em¬ 
ployer’s instructions relative to drinking intoxicat¬ 
ing beverages is not properly before the Court, be¬ 
cause such question was not raised by appellant 
before the deputy commissioner. Moreover, ap¬ 
pellant failed to show that the employee had any 
knowledge of such instructions or had ever been 
advised of them. 
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ARGUMENT 

General Rules 

The following general rules of compensation law 
appear to be applicable to this case: 

1. The Longshoremen’s Act should be liberally 
construed in favor of the injured employee or his 
dependent family; Baltimore & Philadelphia 
Steamboat Co. v. Norton, deputy commissioner, 
284 U. S. 408; Fidelity & Casualty Co. of New 
York v. Burris, 59 F. (2d) 1042. 61 App. D. C. 228; 
DeWald v. Baltimore <fc 0. R. Co., 71 F. (2d) 
810 (C. C. A. 4); certiorari denied October 8, 1934, 
293 U. S. 581. 

2. The findings of fact of the deputy commis¬ 
sioner supported by evidence should be regarded 
as final and conclusive and not subject to judicial 
review; Del Vecchio v. Bowers, 296 U. S. 280 
(1935); Voehl v. Indemnity Insurance Company 
of North America, 288 U. S. 162 (1933); Hoage, 
deputy commissioner v. Employers Liability As¬ 
surance Corporation, Ltd., 64 F. (2d) 715, 62 App. 
D. C. 77 (1933), certiorari denied, 54 S. Ct. 54 
(1933); New Amsterdam Casualty Co. v. Hoage, 
dejnity commissioner, 62 F. (2d) 468, 61 App. D. C. 
306 (1932), certiorari denied, 288 U. S. 608 (1933). 

3. Logical deductions and inferences which may 
be and are drawn by the deputy commissioner from 
the evidence should be taken as established facts 
and are not judicially reviewable; Michigan Tran¬ 
sit Corporation v. Brown, deputy commissioner, 56 
F. (2d) 200 (D. C. Mich.) ; Del Vecchio v. Bowers, 
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296 U. S. 280; Eastern Steamship Lines, Inc. v. 
Monahan, deputy commissioner, et al., 21 F. Supp. 
535 (D. C. Me.); Grain Handling Co., Inc. v. Mc- 
ManigaX, deputy commissioner, 23 F. Supp. 748 
(D. C. N. Y.); Simmons v. Marshall, deputy com¬ 
missioner, 94 F. (2d) 850 (C. C. A. 9). 

4. It is solely within the province of the deputy 
commissioner or compensation administrator to de¬ 
termine the credibility of witnesses, and such official 
may believe all or any part of the testimony accord¬ 
ing to his own sound judgment of its' truthfulness 
and reliability; Wilson & Co.,Inc. v. Locke, deputy 
commissioner, 50 F. (2d) 81 (C. C. A. 2) ; Rakoiv- 
ski’s case, 173 N. E. 521, 273 Mass. 363; Benjamin v. 
Rosenberg Bros., et al., 167 N. Y. S. 650 (1917), 
affd 223 N. Y. 569,135 N. E. 544. 

5. Issues raised in proceedings for judicial re¬ 
view under section 21 (b) of compensation law 
must have been first raised before the deputy com¬ 
missioner, and where the record does not show that 
such issues were first raised before the deputy 
commissioner they will be considered as having 
been waived and will not be heard by the court 
upon judicial review; Southern Shipping Co. v. 
Lawson, deputy commissioner, 5 F. Supp. 321 (D. 
C. Fla.); Metropolitan Casualty Insurance Co. v. 
Hoage, deputy commissioner, 89 F. (2d) 798, 67 
App. D. C. 54; Liberty Stevedoring Co., Inc. v. 
Cardillo, deputy commissioner, 18 F. Supp. 729 
(D. C. N. Y.); Grain Handling Co., Inc. v. Mc- 
Manigal, deputy commissioner, 23 F. Supp. 748 
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(D. C. N. Y.); State Treasurer v. West Side 
Trucking Co., 198 App. Div. 432, aff’d 233 N. Y. 
202,135 N. E. 544. 

In the absence of substantial evidence to the con¬ 
trary, the presumption is “That the claim comes 
within the provisions of this Act”, and “That the 
injury was not occasioned solely by the intoxication 
of the injured employee.” Section 20, subdivisions 
(a) and (c) of the compensation law (33 U. S. C. 
section 920 (a) and (c)). 

Findings of Fact of the Deputy Commissioner Are 
Supported by Competent Evidence 

The deputy commissioner found in che compen¬ 
sation order complained of the facts and circum¬ 
stances relating to the employment and death of 
James Najjum to be in part as follows (R. 197, 
198): 

that the deceased employee was assigned to 
a regular debit in the Southwest section of 
Washington, District of Columbia, for the 
collection of installments on insurance 
premiums and for soliciting new insurance; 
that he had no set hours of employment and 
that he was not limited with respect to the 
time of making collections; that he was re¬ 
quired to make the usual number of calls 
each day, which calls were made at such 
hours fo meet the convenience of the policy¬ 
holders ; that Wednesday night of each week 
the deceased employee was required to turn 
in his accounts to the office of the employer; 
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that on January 20, 1937, which was on 
Wednesday of that week and also Inaugura¬ 
tion Day, the office manager waited until 
after ten p. m., for the deceased employee to 
turn in his accounts; that during the course 
of the said day the said employee had made 
several calls and he had collected from 
$12.00 to $15.00 in premiums from policy¬ 
holders on his debit; that at eight p. m. he 
collected insurance from Mrs. Lena High, 
at 430 Tenth Street Southwest, Washing¬ 
ton, District of Columbia; that he had still 
another collection call to make thereafter; 
that at such time the deceased was in a state 
of intoxication; that he had been drinking 
intoxicating beverages that afternoon; that 
at about nine p. m., while the deceased em¬ 
ployee was standing at a car stop at the cor¬ 
ner of North Capitol Street and New York 
Avenue, Washington, District of Columbia, 
waiting for a streetcar to take him to the 
office or to his home, two automobiles drove 
up to the curb where he was standing; that 
the occupants of the car knew that the em¬ 
ployee was an insurance collector from the 
debit book which he had in his hand; that 
they also noticed his intoxicated condition; 
that the deceased employee was placed in the 
car bodily under the pretext of driving him 
home; that the occupants of the two cars got 
into one car with the deceased except one of 
them who went home; that the latter left 
because he knew that the others were con¬ 
templating to assault and to rob the insur¬ 
ance agent; that the deceased employee was 
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not taken home but that instead he was 
driven to a lonely road in Maryland, beaten 
and robbed of his money including the col¬ 
lections which he had made, and the debit 
book, and left out on the road; that he was 
found lying alongside the road unconscious 
at about two a. m., on January 21,1937; that 
he died at Sibley Hospital on February 6, 
1937, where he was subsequently taken as a 
result of the injuries inflicted because of the 
assault; that two of the occupants of the car 
were convicted on a plea of guilty, one for 
manslaughter and the other for second de¬ 
gree murder; that the deceased employee 
was intoxicated at the time he was placed in 
the automobile, but that the injury causing 
death did not result solely from intoxication; 
that the criminal risk or hazard to which he 
was subjected was peculiar to, and increased 
by, his employment as an insurance collec¬ 
tor; that the assault and robbery were di¬ 
rected against him because of the said em¬ 
ployment; that the injury and death arose 
out of and in the course of the employment. 

Throughout appellant’s brief contentions are 
made that certain findings of fact of the deputy 
commissioner (many of which appear to be un¬ 
important) are not supported by the evidence. We 
submit that an examination of the record shows 
that the findings of fact of the deputy commis¬ 
sioner, complained of by appellant, are supported 
by competent and substantial evidence, and under 
the foregoing authorities should be regarded by 
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the Court as final and conclusive and not subject 
to judicial review. 

On pages 8 to 11 of appellant’s brief an attempt 
is made to convince the Court that the finding of 
fact of the deputy commissioner to the effect that 
on the day of the assault James Najjum had col¬ 
lected twelve to fifteen dollars in insurance pre¬ 
miums, is not supported by evidence. Strange as 
it may seem, counsel for appellant has referred in 
his brief to the very evidence in the record which 
clearly supports this finding of fact of the deputy 
commissioner. Said finding of fact of the deputy 
commissioner is supported by the direct testimony 
of William Bernard McMahon, superintendent of 
the American Casualty Insurance Company, the 
employer, who testified that he made an investi¬ 
gation subsequent to the attack upon Najjum and 
as a result thereof estimated that Najjum “had 
collected approximately twelve to fifteen dollars” 
during the day that he was injured (R. 32). The 
evidence also shows that during that day and 
evening, Najjum called on a number of policy¬ 
holders, the exact number being unknown, and that 
he had collected from them insurance premiums 
(R. 41, 44, 80, 195, 196). This evidence corrobo¬ 
rates the testimony of William Bernard McMahon. 
We submit that there is clearly no merit to appel¬ 
lant’s contention on this point. 

On pages 11 to 14 of appellant’s brief an at¬ 
tempt is made to convince the Court that the dep- 
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uty commissioner’s finding “That the occupants of 
the car knew that the employee was an insurance 
collector from the debit book which he had in his 
hand” is not supported by the evidence, yet the 
evidence of Eunice Gerardi and Morris Wolf, 
quoted on pages 12 and 13 of appellant’s brief, 
shows clearly that this finding of fact of the deputy 
commissioner is supported by competent evidence. 
Eunice Gerardi testified definitely that she knew 
Najjum was in the insurance business “by his in¬ 
surance book” (R. 103), and Wolf’s testimony was 
to the same effect, he having been asked this ques¬ 
tion, “So, the others in the car knew he was an 
insurance man?” and answered “Exactly” (R. 92). 

On pages 14 and 15 of appellant’s brief an at¬ 
tempt is made to convince the Court that the find¬ 
ing of the deputy commissioner that “deceased em¬ 
ployee was placed in the car bodily under the pre¬ 
text of driving him home” is also contrary to the 
evidence. This finding of fact is supported by the 
testimony of Morris Wolf who testified that upon 
seeing Najjum standing at the car stop on North 
Capitol Street, he “suggested to the bunch that 
we take him home if he didn’t live very far,” and 
that they picked him up and put him in Ricker’s 
car (R. 83, 92, 93). 

On page 16 of appellant’s brief it is contended 
that there is no proof to support the deputy com¬ 
missioner’s finding “that the criminal risk or haz¬ 
ard to which he (Najjum) was subjected was 
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peculiar to, and increased by, bis employment as 
an insurance collector/ 7 Since Najj urn’s employ¬ 
ment required him to use the public streets and to 
collect money for his employer, it obviously sub¬ 
jected him to, and increased the risk of, assault and 
robbery by third parties. This was a risk beyond 
the common risk. The finding complained of is 
supported by undisputed evidence. 

On page 27 of appellant’s brief it is also con¬ 
tended that the finding of the deputy commissioner 
‘ 4 that the employer furnished the employee with 
medical treatment, etc., in accordance with the pro¬ 
visions of section 7 (a) of the Act” is not supported 
by evidence. In this connection it may be said that 
it appears that the deputy commissioner made this 
finding of fact in the compensation order com¬ 
plained of inadvertently and by merely following 
the prescribed form usually followed. The finding 
is immaterial and may be regarded as surplusage. 
It does not affect in the least the validity of the 
compensation order, and any error of the deputy 
commissioner with respect thereto is clearly 
harmless. 

On pages 27, 30, and 31 to 33 of the appellant’s 
brief it is argued that the finding of fact of the 
deputy commissioner that “while deceased em¬ 
ployee was standing at a car stop at the corner of 
North Capitol Street and New York Avenue, 
Washington, District of Columbia, waiting for a 
streetcar to take him to the office or his home” is 
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not supported by the evidence. This contention of 
appellant is likewise without merit. There was 
testimony before the deputy commissioner that it 
was Najjum’s custom to report on Wednesdays in 
the office of his company between eight and nine 
o’clock p. m. (R. 25, 29) to account for his collec¬ 
tions. McMahon, Najjum’s superior, testified that 
he “had reason to believe that if this had not oc¬ 
curred, he would have been in the office that 
evening as he had always done previously” 
(R. 26). Najjum was picked up by the men who 
robbed and murdered him between eight and ten 
o’clock (R. 83), and he was found on North Capitol 
Street at a car stop. This evidence, as well as 
other evidence in the record, is sufficient to sup¬ 
port the finding of the deputy commissioner on this 
point. The inference is permissible that Najjum 
was standing at the car stop at a transfer point 
(North Capitol Street and New York Avenue), 
waiting for a streetcar to take him to the office of 
his employer where his superior teas waiting for 
him. As stated in appellant’s brief the deceased’s 
office was 14 blocks to the West in the Colorado 
Building, so that this was a logical point for 
Najjum to board a car for his office. 

Moreover, Najjum was a solicitor and had no 
fixed hours of employment and it is immaterial 
whether he intended to go home or to his office at 
the time he was picked up by the men who assaulted 
him. While, as a general rule, an injury sustained 
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by an employee while going to or returning from 
his work is not compensable where he has a fixed 
place to work every day, such as at a factory, there 
are a number of exceptions to such rule. One of 
the exceptions to the rule is where (as in the pres¬ 
ent case) the employee had no fixed hours of em¬ 
ployment or place of business, such as a salesman. 
See discussion on this point under the subject 
“Outside Worker Rule.” 

Attention is also invited to the fact that Mc¬ 
Mahon, the employee’s immediate supervisor, tes¬ 
tified as follows (R. 26) : 

Q. Is there anything further you wish to 
add that you think would shed light on this 
situation? 

A. Not at all, Mr. Hannan, except that I 
do know that he was at work on the day of 
this abduction, or on the day he was at¬ 
tacked. I know that he had left the office 
in good health. There was nothing wrong 
with him in any manner, shape, or form. 

I had reason to believe that if this had not 
occurred, he would have been in the office 
that evening, as he had always done pre¬ 
viously. 

In connection with the above testimony of the 
employee’s superior, the attention of the Court is 
invited to the language of the Supreme Judicial 
Court of Maine in Beer’s case, 125 Me. 1, 130 Atl. 
350, wherein it was said: 

Who better them the employer would know 
whether an employee is “doing his regular 
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work” at the time when an accidental in¬ 
jury occurred f Since the employer admits, 
and the Chairman of the Industrial Acci¬ 
dent Commission has found, no fraud ap¬ 
pearing, that the petitioner received his in¬ 
jury in the course of his employment, we are 
not disposed to differ from that admission 
and finding. [Italics supplied.] 

It is also contended on pages 33 and 34 of appel¬ 
lant’s brief that the finding of the deputy commis¬ 
sioner to the effect that “at eight p. m. * * * 

he (Najjum) had still another collection call to 
make thereafter” is contrary to the evidence. This 
finding of the deputy commissioner is supported by 
the statement of Lena High (which was received 
in evidence by stipulation of counsel), to the effect 
that Najjum called on her on January 20, 1937, at 
eight o’clock p. m.; that she paid him an insurance 
premium of 60 cents and that Najjum told witness 
“that he was delayed because he couldn’t get across 
Pennsylvania Avenue that day being Inauguration 
Day, January 20,” and that “he had another place 
to collect” after he left her place (R. 195, 196). 

On pages 106 to 109 of appellant’s brief an at¬ 
tempt is made to convince the Court that the claim¬ 
ant failed to prove that she was the wife of the 
deceased employee. In this connection the atten¬ 
tion of the Court is invited to the fact that appel¬ 
lant failed to raise any issue at the hearing before 
the deputy commissioner relative to the status of 
Mary Najjum as the surviving wife of James Naj- 
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jum, the deceased employee, and, therefore, plain¬ 
tiff waived any right it might have had to have this 
Court consider any question with respect thereto. 
The issues raised before the deputy commissioner 
are set forth on page 12 of the record as follows: 

Mr. DeShazo, will you state for the record 
the grounds upon which this case is 
controverted % 

Mr. DeShazo. Yes. I want to add to that 
controverted notice several grounds. 

The first is that the injuries did not arise 
out of and in the course of the employment. 

The second is that the injury was due to 
intoxication. The third is that the claimant 
was on a party of his own, in no way con¬ 
nected with his work. Fourth, before the 
accident, the claimant had left the employ¬ 
ment and was engaged in a personal party 
not connected in any way with his 
occupation. 

Issues raised in proceedings for judicial review 
of a compensation order under section 21 (b) of the 
compensation law must have been first raised be¬ 
fore the deputy commissioner and where the record 
does not show that such issues were first raised be¬ 
fore the deputy commissioner, it has become firmly 
established under the compensation law that such 
issues will be considered as having been waived 
and will not be heard by the Court upon judicial 
review. See authorities cited on this point under 
the heading “General Rules.” 
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Aside from the fact that plaintiff raised no issue 
on this point, the attention of the Court is invited 
to the fact that the deputy commissioner stated at 
the hearing before him on April 26,1938, that “Ac¬ 
cording to the claim filed, Mrs. Mary Najjum was 
bom on March 19,1884, and was married to James 
Najjum, the deceased, on the 22nd of August 1909, 
at St. Andrew’s, Roanoke, Virginia, by the Rev¬ 
erend Lynch (R. 11). Counsel for appellant 
made no objection to this statement by the deputy 
commissioner and no evidence whatever was in¬ 
troduced by appellant to show that Mary Najjum 
was not the lawful surviving wife of James Naj¬ 
jum. It was understood that a certified copy of the 
marriage certificate would be submitted to the 
deputy commissioner (R. 55), and counsel for the 
appellant will not deny that such a certificate was 
later submitted to the deputy commissioner and 
that he was informed of that fact at the hearing 
on this case in the lower court. Under the cir¬ 
cumstances, it is surprising that opposing counsel 
would raise such a frivolous objection. 

On pages 109 and 110 of appellant’s brief the 
contention is made that the claimant failed to prove 
that the death of the employee was due to an in¬ 
jury, nor did the claimant prove what caused the 
death. This is just another frivolous objection 
urged in this case by counsel for appellant. No 
issue on this point was raised by appellant at the 
hearing on the widow’s claim before the deputy 
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commissioner, and, therefore, under the authori¬ 
ties above cited appellant has waived any right it 
might have had to have this Court consider any 
question with respect thereto. 

Moreover, the deputy commissioner announced 
at the opening of the hearing on the widow’s claim 
that “the claim arises from the death of James 
Najjum, who died on February 6,1937, as a result 
of injuries sustained on January 20,1937, while he 
was in the employ of the American National Insur¬ 
ance Company. According to the information 
filed, the deceased was employed as a life-insurance 
salesman by the American National Insurance 
Company, and the death, which occurred on Feb¬ 
ruary 6, 1937, was caused by subdural hemorrhage 
of the brain, traumatic, with a contributory cause 
given as exhaustion” (R. 11). 

As indicated above counsel for the appellant in¬ 
terposed no objection to this statement by the 
deputy commissioner. Moreover, the claimant 
proved at the hearing before the deputy commis¬ 
sioner that Robert W. Meinzer was, on a plea of 
guilty convicted of the murder of Najjum and that 
Lawrence M. Ricker was, on a plea of guilty con¬ 
victed of manslaughter in connection with his 
death (R. 47). 

Death of Najjum Arose Out of and in the Course of His 

Employment 

We shall now discuss what is believed to be the 
only important question properly before this Hon- 
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orable Court, namely, whether the injury arose out 
of and in the course of Najjum’s employment with¬ 
in the meaning of section 2 (2) of the compensation 
law. On this point counsel for appellant has cited 
numerous cases but it does not appear that these 
cases involved the question of compensability of 
injury or death caused by assault or murder of an 
employee, who was required (as was Najjum) by 

the conditions of his employment to use the public 
streets and to collect money for his employer. We 
believe, therefore, that none of the cases cited by 
counsel on this point may be regarded as controll¬ 
ing authority. 

The Supreme Court in Voehl v. Indemnity Insur¬ 
ance Corporation of North America, 288 U. S. 162, 
said: 

The precise issue, whether the injury arose 
out of and in the course of the employment, 
turned on the general nature and scope of 
the employee’s duties, the particular instruc¬ 
tions he had received and the practice which 
obtained as to work in extra hours or on 
Sundays, and the purpose of the journey in 
which he was injured. We think that there 
can be no doubt of the power of the Con¬ 
gress to invest the deputy commissioner, as 
it has invested him, with authority to deter¬ 
mine these questions after proper hearing 
and upon sufficient evidence. And when the 
deputy commissioner, following the course 
prescribed by the statute, makes such a de¬ 
termination, his findings of fact supported 
by evidence must be deemed to be conclusive. 
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Crowell v. Benson, 285 U. S. 22, 46, 47; 
L’Hote v. Crowell, 286 U. S. 528. [Italics 
supplied.] 

The local compensation law is one of the most lib¬ 
eral compensation laws in the United States with 
respect to the definition of the term ‘ * injury. ” Un¬ 
der the local compensation law an injury which 
arises out of and in the course of the employee’s 
employment is compensable, as well as “an injury 
caused by the willful act of a third person directed 
against an employee because of his employment.” 

In determining the merits of the present case an 
important factor to be considered is that Najj urn’s 
employment subjected him to special and added 
hazard and risk to injury by assault and robbery. 
As' previously stated, he was an insurance solicitor 
and collector and was, by reason of the conditions 
of his employment, required to use the public streets 
and to collect and carry money for his employer. 
He had no set hours of employment and his employ¬ 
ment, it is submitted, brought him within the “zone 
of danger” and exposed him to unusual peril. 

In the case of New Amsterdam Casualty Com¬ 
pany v. Hoage, deputy commissioner, 62 F. (2d) 
468, 61 App. D. C. 306, the so-called Brosnan’s case, 
this Court held that the fatal injury to Brosnan, a 
newspaper solicitor, from a fall on the street, was 
compensable, on the theory that it was “the pursuit 
of Brosnan’s employment which placed him in the 
position in which he suffered the accidental fall re- 
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suiting in his death.” This Court in commenting 
upon the old Commonalty Doctrine, now obsolete, 
said: 

It is now held by the greater weight of 
the authorities that, if an employee in the 
course of his employment has to pass along 
the public streets and thereby sustains an 
accident by reason of the risks incident to 
the streets, the accident “arises out of” as 
well as “in the course of” his employment. 
(Citing numerous cases.) 

A lengthy review of the leading authorities on 
this point will be found in the case of Hartford 
Accident and Indemnity Company v. Hoage, dep¬ 
uty commissioner, 85 F. (2d) 417, 66 App. D. C. 
160, the so-called Malouhos case. In that case this 
Court held that (syllabus) “Injuries, sustained 
when crazed stranger stuck knife into root of nose 
of chef, who was cooking spareribs in restaurant 
kitchen which served as passageway for customers 
going from front lunch room to back dining room 
or to upstairs toilet, ‘arose out of and in course 
of his employment,’ and hence was compensable 
under” the compensation law. In the Malouhos 
case this Court said that “an analogous question 
is presented in cases wherein an employee is in¬ 
jured upon the public streets by hazards incident 
thereto while acting upon business of the em¬ 
ployer,” and quoted with approval the language 
of the New York Court of Appeals in the leading 
case of Katz v. A. Kadans & Co., 232 N. Y. 420, 
134 N. E. 330, 331, 23 A. L. R. 401, wherein it was 
said: 
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If the work itself involves exposure to 
perils of the street, strange, unanticipated, 
and infrequent though they may be, the em¬ 
ployee passes along the streets when on his 
master’s occasions under the protection of 
the statute. This is the rule unequivocally 
laid down by the House of Lords in Eng¬ 
land: “When a workman is sent into the 
street on his master’s business, * * * 
his employment (necessarily) involves ex¬ 
posure to the risks of the street, and injury 
from such a cause necessarily arises out of 
his employment.” Finley, L. C., in Den¬ 
nis v. White & Co. (1917), L. R. App. Cas. 
479. * * * 

The danger must result from the place to 
make it a street risk, but that is enough if 
the workman is in the place by reason of his 
employment, and in the discharge of his 
duty to his employer. The street becomes a 
dangerous place when street brawlers, high¬ 
waymen, escaping criminals, or violent mad¬ 
men are afoot therein as they sometimes are. 
The danger of being struck by them by acci¬ 
dent is a street risk because it is incident to 
passing -through or being on the street when 
danger oils characters are abroad. * * * 
[Italics supplied.] 

The evidence clearly shows in the present case 
that on the day of the assault, robbery, and murder 
of Najjum he had called upon a number of insur¬ 
ance policyholders and had collected from them in¬ 
surance premiums, the exact amount being un¬ 
known. The testimony of Eunice Gerardi, as well 
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as other evidence in the record, clearly shows that 
Najjum was assaulted and robbed of his money. 
If the occupation of Najjum had not been that of 
an insurance solicitor whose employment required 
him to collect money for his employer, it is reason¬ 
able to infer that he would not have been assaulted, 
robbed, and murdered on Wednesday, January 20, 
1937. This statement, and the finding of the dep¬ 
uty commissioner to that effect, is supported by the 
evidence, indicating clearly that the culprits recog¬ 
nized that Najjum was an insurance man, and 
probably had his day’s collection on his person at 
the time they induced him to get in the car on the 
pretense of taking him home. The motive of the 
assault was robbery. Morris Wolf’s testimony 
establishes this fact. He testified that he “ noticed 
his (Najjum’s) book right in his hand, and I saw 
his book right away, and I took an impression he 
was an insurance man” (R. 82). Wolf further 
testified that he knew that Bicker and Meinzer were 
going to “roll” Najjum for his money and that is 
the reason he left them (R. 89, 90). The fact that 
Najjum was robbed was established beyond any 
question. Meinzer admitted the crime to Eunice 
Gerardi (R. 97,103). 

Where robbers injure a collector or other em¬ 
ployee who has his employer’s money on his person 
or in his possession, the case is compensable. Such 
person has been referred to in decisions as a “per¬ 
ambulating safety-deposit box.” In the case of 
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Mason v. Scheffer, 203 App. Div. 332, 197 1ST. Y. S. 
22, which arose under the New York workmen’s 
compensation law, a robber shot a collector as he 
was entering his own home after midnight with 
his day’s collection in his pockets. The Court in 
that case reversed a decision of the New York In¬ 
dustrial Board denying an award of compensation 
to the collector. The Court said, in part, that: 

Claimant was doing the master’s business 
and for his benefit, which was in the course 
of his employment; he had his employer’s 
money at the time of the injury by reason 
of that employment, and by reason thereof 
(of the employment ) he was injured. It is 
not what might have been that we are called 
upon to consider; it is what actually was. 
He was out late at night and carried the 
money by reason of that employment. I 
cannot escape the conclusion that the injury 
was suffered in the course of and arising out 
of that employment. [Italics supplied.] 

The case of Lanni v. Amsterdam Building Com¬ 
pany, 217 App. Div. 278, 216 N. Y. S. 763, involved 
the death of a night watchman who had received 
his wages late one afternoon. The Court in that 
case said, in part, that: 

The first objection to the award is that 
there is no evidence that claimant’s intestate 
met his death as the result of an accidental 
injury which arose out of and in the course 
of his employment. The deceased was a 
night watchman. He had received his wages 
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about five o’clock in the afternoon and that 
was the last he was seen alive. He was 
found the next morning, February 28, 1935, 
about seven o’clock, dead, on his employer’s 
premises, where he was watchman. He was 
then lying on his side upon some rags placed 
on or over a box made up like a bed; his 
shoes were off; his face and head were sadly 
mutiliated, evidently with a hatchet, and it 
was conceded that he was murdered. * * * 
The motive seems to have been robbery; he 
did not have his wages or other money on 
his person when he was found in the morn¬ 
ing. A person who would be tempted to rob 
him would be someone who knew he had 
been paid his wages and probably had them 
on his person. We think the injury arose 
out of his employment, which involved the 
receiving of wages and the consequent in¬ 
crease of risk of robbery; his employment 
placed him alone on the premises with his 
wages in his pocket, thus furnishing an op¬ 
portunity for robbery without interfer¬ 
ence—a risk beyond the common risk ( Ros- 
muth v. American Radiator Company, 201 
App. Div. 207.) [Italics supplied.] 

The case of Spang v. Broadivay Brewing and 
Malting Company, 182 App. Div. 443, 169 N. Y. 
Supp. 574, involved the death of a collector for a 
brewery. The Court in that case said: 

The fact that the death of Spang was in¬ 
tentionally caused does not defeat the claim. 
He was killed as an incident of his employ- 
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ment, because he had in his possession money 
belonging to his employer, which it was the 
purpose of his slayer to feloniously appro¬ 
priate. An injury caused deliberately and 
willfully by a third party may be “accidental 
injury” within the meaning of the Act, from 
the viewpoint of the employer and employee. 
(Citing cases.) [Italics supplied.] 

In Special Bulletin, New York Department of 

Labor, No. 188, page 83, the case of Morgan v. 

Bergin, 238 App. Div. 876, is reported as follows: 

A colored man was a visiting or roving 
janitor for a number of places, coming and 
going to and fro between them and his home 
without very regular hours. At 6 p. m. one 
day two other colored men assaulted him 
when he entered one of his janitorial places 
and inflicted wounds that caused his death. 
The employer at that place had paid him 
twenty-five dollars as wages at two o’clock 
that afternoon. Before his death he told 
a detective that the men robbed him of 
ninety-five dollars. Upon authority of 
Lanni v. Amsterdam Bldg. Co., 217 App. 
Div. 278; 149 S. B. 56, opinion in which holds 
that the receiving of wages is involved by 
employment and increases the risk of rob¬ 
bery, the Department of Labor awarded 
$1,000 to the State Treasury, deceased’s 
widow having died after his death and be¬ 
fore award was made. The Appellate Divi¬ 
sion affirmed the award without opinion, 
except dissenting opinion by one justice. 
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Upon further appeal, the Court of Appeals 
affirmed the Appellate Division’s order (262 
N. Y. Rep. 673). 

See also Moran’s case, 234 Mass. 566, 125 N. E. 
591, which involved injury to an insurance solicitor 
and collector, and Norris v. New York Central 
R. R. Company, 246 N. Y. 307, 158 N. E. 879, in¬ 
volving the unwitnessed death of a milk handler in 
a large freight yard, the Court concluding its opin¬ 
ion in that case with the statement that “Under 
these circumstances, we think the Industrial Board 
was justified in assuming or inferring that Norris 
continued in his employment and was killed by an 
accident arising out of and in the course of his 
employment.” 

In Ohio Building Safety Vault Company v. In¬ 
dustrial Board, 277 Ill. 76, 115 N. E. 149, it was 
held that “Even though a night watchman was as¬ 
saulted by personal enemy, his employer would be 
liable if the assault was made because he was night 
watchman engaged at the time in the duties of his 
employment.” In Dean v. Stockham Pipe & Fit¬ 
tings Company, 220 Ala, 25,123 So. 225, it was held 
that murder and robbery of a night watchman 
while engaged in his regular occupation on night 
following his pay day was compensable. See also 
Clifton v. Kroger Co., 217 Mich. 462,187 N. W. 380; 
Rosmuth v. American Radiator Co., 201 App. Div. 
207, 193 N. Y. S. 769. 
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Outside Worker Rule 

Najjum was an outside worker. As indicated by 
the above cases, the courts (including tbis Honor¬ 
able Court in New Amsterdam Casualty Compcmy 
v. Hoage, supra) have treated outside workers and 
collectors with more latitude than plant workers 
and office workers, who have fixed places of employ¬ 
ment and regular hours of work, and have held 
persons falling within the category of “outside 
workers” to be within the course of their employ¬ 
ment whether going to or from their place of work, 
although a narrower rule has been applied to per¬ 
sons having a fixed place of employment. 

In the case of Wilhelm v. Angell, Wilhelm & 
Shreve, 234 N. W. 433, 252 Mich. 648 (1931), the 
Court, in setting aside the rejection by an adminis¬ 
trative board of the claim for compensation of a 
construction supervisor who was injured on his 
way home from a meeting of a school board relat¬ 
ing to his work, said in part: 

If in the discharge of his duties the em¬ 
ployee is required to travel upon the high¬ 
way * * * he should be protected while 

on the highway in the course of his duties 
after leaving the last point at which he ren¬ 
dered service, regardless of whether he is 
then journeying to his next place of service 
or returning to his headquarters or to the 
place of his domicile. 

In the case of Harby v. Marwell Bros., Inc., 196 
N. Y. S. 729, 203 App. Div. 525 (1922), aff’d 139 
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N. E. 711, 235 N. Y. 503, the Court, in sustaining an 
award to a traveling salesman injured on his way 
from home to see a prospect, said “A traveling 
man * * * begins his work when he leaves his 
home * * * to visit, directly, a customer.” 

Accord: Gibbs v. R. H. Macy <& Co., 212 N. Y. S. 
428, 214 App. Div. 335 (1925), aff’d, 152 N. E. 423, 
242 N. Y. 551 (1926) ; Krapf v. Arthur, 146 Atl. 894, 
297 Pa. 304 (1929); U. S. Casualty Co. v. Superior 
Hardware Co., 184 N. W. 694,175 Wis. 162 (1921) ; 
State v. Hist. Ct. of Hennepin County, 170 N. W. 
218, 141 Minn. 348 (1919) ; Haddock v. Edgewater 
Steel Co., 106 Atl. 196, 263 Pa. 120 (1919); Lake v. 
City of Bridgeport, 128 Atl. 782, 102 Conn. 337 
(1925). 

In the case of Olree v. White Star Refining Co., 
232 N. W. 702, 252 Mich. 33 (1930), the Court said 
by way of dictum: 

* * * if plaintiff (a landscape gar¬ 
dener) had been injured on the highway 
while driving to the job * * * he would 

be entitled to compensation. 

It will readily be apparent from the foregoing 
discussion that the case of Morgan v. Hoage, 72 F. 
(2d) 727; 63 App. D. C. 355, relied upon by appel¬ 
lant, is distinguishable. In the Morgan case the 
employee had returned home to dinner at the end 
of his day’s work in the United States Navy Yard 
and was injured after dinner while on the way to 
the hall of a lodge by which he was employed in 
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the evening as a financial secretary, which was an 
entirely distinct and separate employment from his 
Navy Yard employment. Morgan was not an out - 
side worker as was Najjum. Morgan was injured 
while on the way to a new and different employ¬ 
ment not beginning until he had reached the lodge 
hall. The authorities are virtually unanimous that 
employees having fixed places of employment, such 
as Morgan, are, in the absence of special circum¬ 
stances, not in the course of the employment while 
on their way to begin the day’s work for a particu¬ 
lar employment, and in the Morgan case this Court 
merely applied this well established general rule, 
as to which we are in complete accord. 

Najjum’s Death Did Not Result Solely From 
Intoxication 

On pages 82 to 96 of appellant’s brief an attempt 
is made to convince the Court that Najjum’s death 
was due solely to his intoxication. Appellant, how¬ 
ever, failed to assign this point as error and under 
the rules of this Court the argument thereon should 
be disregarded. Moreover, appellant merely con¬ 
tended at the hearing before the deputy commis¬ 
sioner that Najjum’s injury was due to intoxica¬ 
tion (R. 12). The deputy commissioner found in 
the compensation order complained of that Naj¬ 
jum’s death “did not result solely from intoxica¬ 
tion.” Section 3 (b) of the compensation law pro¬ 
vides that “no compensation shall be payable if the 
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injury was occasioned solely by the intoxication of 
the employee or by the willful intention of the em¬ 
ployee to injure or kill himself or another/’ In 
section 20 (c) of the law it is provided that, in the 
absence of substantial evidence to the contraiy, the 
presumption is i ‘That the injury was not occa¬ 
sioned solely by the intoxication of the injured 
employee.” 

In view of the presumption in section 20 (c), 
the burden was upon appellant to establish that 
Najjum’s injury was occasioned solely by his in¬ 
toxication. The word “solely” is defined in Funk 
& Wagnalls New Standard Dictionary of the Eng¬ 
lish language to mean “1. By oneself or itself 
alone; without another; single; only, as I am solely 
responsible. 2. Completely; entirely.” It is re¬ 
spectfully submitted that appellant failed to raise 
before the deputy commissioner the statutory de¬ 
fense that Najjum’s injury was caused solely by 
his intoxication. Counsel for appellant contended 
(R. 12) merely “that the injury was due to in¬ 
toxication.” That is not the statutory defense 
that the injury was due solely to intoxication. 
This defense necessarily fails at this juncture be¬ 
cause not properly raised before the deputy com¬ 
missioner. A man might be intoxicated and sus¬ 
tain injury. Such injury is compensable only 
where the employer establishes to the satisfaction 
of the deputy commissioner that the injury oc¬ 
curred solely because of such intoxication. 
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Moreover, the cause of Najj urn’s injury was 
rooted basically in his employment and not in 
alleged intoxication. That which excited the at¬ 
tention of the men who placed Najjum in the car 
on the night of the injury was the sight of his in¬ 
surance book and the potentiality of a lucrative 
robbery of the day’s collection which they believed 
he had in his possession. They knew by that book 
that he was an insurance man and concluded that 
he had his day’s collection on his person. Wolf 
was formerly an insurance solicitor and he knew 
and no doubt told the others that Najjum was a 
good prospect for robbery. It is also significant 
that Wolf knew that Najjum was going to be 
robbed or “rolled” the night of the injury. The 
motive was robbery and robbery was committed as 
well as murder. The fact that Najjum may have 
been drunk at the time merely made the commis¬ 
sion of the crime easier but was not the sole cause 
of it. 

The following cases appear to be in point: 

The case of Atkins v. Joelson Enterprise, 232 
App. Div. 856, is reported in Special Bulletin, New 
York Department of Labor, No. 177, page 140, as 
follows: 

The manager of a New York city theatre 
died in Roosevelt Hospital of a fractured 
skull. Three young men had hailed a taxi 
in a city street, put deceased into it, brought 
him (to) the hospital, departed in the taxi, 
and alighted in the city without giving their 
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names. The hospital reported that de¬ 
ceased’s breath smelled of alcohol. Its phy¬ 
sician gave a diagnosis of alcoholism. The 
carrier contended that he had turned aside 
from his direct business route to visit a 
speak-easy. The Department of Labor’s 
death referee said that his last known act 
was in the performance of duty, that the 
place where he entered the taxi was not such 
as to necessarily take him out of his em¬ 
ployment, and that there was good ground 
to infer that he had been struck bv a “hit- 

a/ 

and-run” driver, but based award upon the 
absence of evidence to overcome the pre¬ 
sumptions of section 21 of the Workmen’s 
Compensation Law. Upon appeal, the Ap¬ 
pellate Division, with opinion, found no evi¬ 
dence of a blow to deceased by an automo¬ 
bile, but affirmed the award, citing precedent 
cases of unwitnessed accident and intoxica¬ 
tion. Upon further appeal, the Court of 
Appeals affirmed the award without opin¬ 
ion, all concurring (258 N. Y. Rep. 538). 

In the case of Smith v. Wrigh t Co., 232 App. Div. 
343, 250 jST. Y. S. 56, decided May 13, 1931, the 
driver of a one horse wagon, a colored man, was 
found lying on the ground beside the wagon in a 
railroad yard. He was taken to a hospital and died 
there five weeks later. Examination and autopsy 
showed fracture of his sixth cervical vertebra, 
traumatic inflammation of his spinal cord, and 
acute inflammation of his bladder. He did not ex¬ 
plain the position in which he was found except 
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to say, “I may have slipped from the wagon,” and 
to indicate that he had been hurt while outside the 
yard. A policeman and two other persons who 
found him took a full bottle of liquor from his 
pocket. All three testified that he was intoxicated. 
The hospital records stated that he had taken a few 
drinks before starting out on his route and that the 
odor of alcohol was on his breath. The Industrial 
Board awarded death benefits to his widow upon a 
finding that the injury and death had not resulted 
solely from intoxication. Upon appeal, the appel¬ 
late division of the New York court affirmed the 
award with an opinion in which it is stated, in 
part, as follows: 

The Industrial Board has found that the 
injuries sustained by deceased “did not re¬ 
sult solely from the intoxication of the in¬ 
jured employee while on duty.” On this 
issue the burden was on the employer to 
offer substantial evidence from which a 
reasonable person would infer not only that 
the deceased was intoxicated at the time of 
the accident, but that his intoxication was 
the sole cause of his injury. (Matter of 
Shearer, supra, 73.) Section 21 of the 
Workmen’s Compensation Law declares 
the presumption that intoxication was not 
the sole cause; the burden must be upon the 
employer to show’ the contrary; the claimant 
is not called upon, in the first instance, to 
prove the negative of a presumption in his 
favor. It is true the Board has not found 
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that deceased was not intoxicated, but that 
is not the final question. Intoxication does 
not prevent an award. An employee may be 
injured while intoxicated and still the intoxi¬ 
cation may not be the sole cause of the in¬ 
jury. [Italics supplied.] 

In Southern Can Company v. Sachs, 149 Md. 
562,131 Atl. 760, it was held that under the Mary¬ 
land workmen’s compensation law “Intoxication 
of employee, to be defense to compensation claim 
for death or injuries in course of employment, must 
be sole cause of death or injury.” 

See American Ice Co. v. Fitzhugh, 128 Md. 382, 
393; 97 Atl. 999, where an ice-wagon driver fell 
from a wagon, while intoxicated, and it vras said: 

Where, therefore, the intoxication of an 
injured employee is relied on as a defense, it 
must be made to appear that the injury, that 
is to say the accident which resulted in the 
injury for which compensation is sought, 
was caused solely and exclusively by the in¬ 
toxication of such employee. In other 
words, the injury for which compensation is 
required is the accidental personal injury of 
the employee resulting in his disability or 
death, except where such injury, or the acci¬ 
dent resulting in such injury, is attributable 
solely and exclusively to the intoxication of 
the injured employee while on duty. 

In Hahnemann Hospital v. Industrial Board of 
Illinois, 282 Ill. 316,326,327; 118 N. E. 767, a super¬ 
intendent while intoxicated fell down dangerous 
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stairs, and it was shown that he had receipted for 
coal delivery just previously thereto. The Court 
said: 

But intoxication which does not incapaci¬ 
tate the employee from following his occu¬ 
pation is not sufficient to defeat the recovery 
of compensation although the intoxication 
may be a contributing cause of his injury. 

In Department of Taxation <& Finance v. De 
Parma, 3 N. Y. S. (2d) 120, the Court said: 

On the question of intoxication, it was 
clear that the man had been drinking, but 
the work of washing windows was dangerous 
in character, and exposed him doing it to the 
risk of bodily injury. The sober could fall 
as well as those intoxicated. The right to re¬ 
cover is prevented only when intoxication is 
the sole cause of the injury. [Italics 
supplied.] 

Question Whether Employee Violated Employer’s In¬ 
structions Not Properly Before the Court 

On pages 96 to 105 counsel for appellant attempts 
to show that Najjum’s death was due to violation 
of his employer’s instructions relative to drinking 
of intoxicating beverages by the employer’s em¬ 
ployees. In this connection the attention of the 
Court is invited to the fact that appellant failed to 
raise any question with respect to this point at the 
hearing before the deputy commissioner, and, it is 
respectfully submitted, therefore waived any right 
it may have had to have this Court consider any 
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question with respect thereto. Moreover, there is 
no evidence in the record indicating that Najjum 
had any knowledge of the instructions he is alleged 
to have violated, or that he was ever advised of any 
such instructions. Clearly an employee cannot be 
charged with violating instructions of which he had 
no knowledge. 

The fact that an employee may have violated his 
employer’s instructions, orders, etc., even where 
the instructions were communicated to or made 
known to the employee, is not necessarily a valid 
defense to a dependent’s claim for death benefits. 
In the case of Capital Transit Company v. Hoage, 
deputy commissioner ,84 F. (2d) 235, 65 App. D. C. 
382, it was contended that the employee’s death had 
resulted from the violation of his employer’s in¬ 
structions not to work on certain electrical equip¬ 
ment. With respect to this contention this Court 
said: 

Under these circumstances the order 
given to Parrott bv Mr. Erb before he began 
work in the department may be regarded as 
an admonition intended to direct the manner 
in which Parrott should work while repair¬ 
ing the cylinders, without, however, having 
the effect of separating Parrott from the 
employment of the company in ease he did 
not obey it. Therefore, although Parrott 
while engaged in the work did not obey the 
instructions given to him by his employer, 
he continued nevertheless to work in the em- 
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ployment of the employer and his accidental 
death arose out of it. 

This Court in the Parrott case quoted with ap¬ 
proval the language of the Supreme Court of Min¬ 
nesota in the case of Olson v. Straus and Company, 
168 Minn., 114, 210 N. W. 64, wherein it was 
said: 

That the employee may have been acting 
in disobedience of orders at the time of the 
injury does not necessarily place him out¬ 
side of the protection of the Act. Flint 
Motor Company v. Industrial Commission, 
168 Wis., 436, 170, N. W. 285; Schneider v. 
Workmen’s Compensation Law, 624, et seq. 

In Bull Insular Line, Inc. v. Schwartz, deputy 
commissioner, 23 F. Supp. 359 (D. C. N. Y. 1938), 
* which arose under the Longshoremen’s Act, it was 
contended that the employee’s “death was not 
caused by an injury which he sustained in the 
course of his employment because, as the plaintiffs 
claim, Yascone’s orders forbade him from going 
on the ship,” the asserted reason for the rule being 
that the hazards of the ship were greater than those 
on the dock. The Court said: 

I believe that the plaintiffs fail wholly to 
sustain the burden of proof on the question 
of the existence of a rigid rule, the violation 
of which would take the offender out of the 
scope of his employment. See West Penn. 
Sand & Gravel Co. et al. v. Norton, D. C. 
18 F. Supp. 537. 
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In Phillips v. Air Reduction Sales Co., 337 Mo. 
587, 595, 85 S. W. (2d) 551, the evidence showed 
an employer’s rule against drinking. An intoxi¬ 
cated employee was injured. The Court, disre¬ 
garding this rule, said: 

Employers will have to enforce their rules 
against drinking by discharging offending 
employees, or by such other disciplinary 
measures as they see fit to adopt. 

CONCLUSION 

In conclusion it is respectfully contended that if 
Najjum’s injury arose out of and in the course of 
his employment, and we believe that it did, then 
appellant is clearly liable for the payment of com¬ 
pensation awarded to the employee's widow. 
Under the circumstances of this case, for the Court * 
to hold that the employee's injury was due solely to 
intoxication would require the Court to ignore evi¬ 
dence clearly indicating that the purpose of the 
men who placed Najjum in their car on the night 
of the injury was robbery. The thing which first 
suggested the crime was the insurance book which 
Najjum was holding in his hand at the time he was 
placed in the car on the pretense of taking him 
home. 

The testimony of Maurice Wolf and Eunice 
Gerardi to the effect that after Najjum was placed 
in the car he did not want to go home but wanted 
w’hiskey, women, and a good time, is not entitled 
to serious consideration, for the reason that Naj- 
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jum was in a dazed condition from the time of the 
attack and was unable to give a coherent explana¬ 
tion of just what happened on that night. This 
evidence by Wolf and Gerardi constitutes a flimsy 
excuse for the crime which was committed. The 
actors in the crime obviously for purposes of self¬ 
protection colored their testimony in shielding 
themselves and to make their crime less heinous. 
Moreover, neither Wolf nor Gerardi, witnesses 
called by appellant to prove that Najjum wanted 
drink and women companions, testified that they 
had seen him take a drink from the liquor available 
(R. 89, 94, 101). 

The true circumstances under which Najjum is 
alleged to have paid for a pint of whiskey and some 
gasoline on the night of the murder will probably 
never be known. But the inference is permissible 
that he was forced to make these payments by the 
culprits who robbed and murdered him. They had 
already decided to commit the crime, and whiskey 
was wanted to bolster their courage, and sufficient 
gasoline was needed to enable them to proceed to 
the lonely road in Maryland where the murder oc¬ 
curred and thereafter to evade the police. 

The attention of the Court is also invited to the 
improper inclusion in the record of the exhibits 
printed at pages 117 to 194, inclusive, offered by 
appellant for identification only at the hearing be¬ 
fore the deputy commissioner. These exhibits 
consist of ex parte statements made at the Coro- 
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ner’s hearing. They were never formally received 
in evidence by the deputy commissioner (R. 49, 50, 
52), and should not have been included in the 
record of this Court. Under the circumstances, it 
is respectfully contended that they should be dis¬ 
regarded by the Court. 

For the foregoing reasons, it is respectfully 
urged that the order of the lower court dismissing 
the bill of complaint was entirely proper and 
should be affirmed. 
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